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C. 92 WITNESSES AND EVIDENCE § 9804

person guilty of the contempt to pay the party ag-
grieved a sum of money sufficient to indemnify him
and satisfy his costs and expenses, which order, and
the acceptance of money thereunder, shall be a bar to
an action for such loss and injury. (4649) [8364]

May award reasonable attorney's fee (113-304, 129+
683).

9804. Imprisonment until performance—Whenever
the contempt consists in the omission to perform an
act which is yet in the power of the person to perform,
he may be imprisoned until he performs it, and in such
case the act shall be specified in the warrant of com-
mitment. (4650) [8365].

23-411, 56+397; 57+940; 63-443. 65+728.
Defendant, having admitted default, had the burden of

excusing, and it is held, that he made such a showing of
prsent inabil i ty to pay the amount of arrears that the
court was not warranted in committing' him. 161—122,
200+936.

9805. Proceedings by indictment—Persons proceed-
ed against under this chapter are also liable to in-
dictment for the same misconduct, if it is an indictable

offense; but the court before which a conviction is
had on the indictment, in passing sentence, shall take
into consideration the punishment before inflicted.
(4651) [836C]

23-411; 52-283, E3+1167.

9806. Second warrant—Action on recognizance—
Damages—When a warrant of arrest has been returned
served, if the person arrested does not appear on the
return day, the court or officer may issue another war-
rant, or may order the recognizance prosecuted, or
both. If the recognizance is prosecuted, the measure
of damages shall be the amount of the loss or injury
sustained by the aggrieved party by reason of the mis-
conduct for which the warrant was issued and the
costs of the proceeding. (4652) [8367]

9807. Officer excused from producing party, when—
Whenever, under this chapter, an officer is required to
keep a person arrested in actual custody and to bring
him before a court or officer, the inability, from illness
or other cause, of the person to attend, shall be a suffi-
cient excuse for not producing him in court. (4653)
[8368]
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C. 92 WITNESSES AND EVIDENCE § 9808

Sec.
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Divorce—Testimony of parties 9905

WITNESSES

9808. Definition—A witness is a person whose dec-
laration under oath is received as evidence for any
purpose, whether such declaration is made on oral ex-
amination, or by deposition or affidavit. (4654) [8369]

56-33, 57+219.

9809. Subpoena, by whom issued—Every clerk of a
court of record, and every justice of the peace, may
issue subpcenas for witnesses in all civil cases pending
before the court or justice, or before any magistrate,
arbitrator, board, committee, or other person author-
ized to examine witnesses, and in all contests concern-
ing lands before the register and receiver of any land
office in this state. (4655) [8370]

30-140, 14+581; 50-239, 52+655. Cited (109-360. 123+
1074). 131-116, 154+750.

9810. How served—Such subposna may be served by
any person, by exhibiting1 and reading it to the wit-
ness, or by giving him a copy thereof, or by leaving
such copy with a person of suitable age and discretion
at the place of his abode. (4656) [8371]

9811. Failure to attend—Damages—If any person
duly subpoanaed to attend as a witness fails to do so,
without reasonable excuse, he shall be liable to the
aggrieved party, in a civil action, for all damages oc-
casioned by such failure. (4657) [8372]

9812. Contempt—Such failure to attend as a witness
is a contempt of court, and, if the subpoena issues out
of a court of record, may be punished by a fine not
exceeding two hundred and fifty dollars, or by im-
prisonment in jail not exceeding six months, or both.
(4658) [8373]

131-120, 164+750; 144-111, 174+618.

9813. Attachment—The court in such case may is-
sue an attachment to bring such witness before it to
answer for the contempt, and also to testify as a wit-
ness in the action or proceeding in which he was sub-
poenaed. (4659) [8374]

2-37, 26; 62-318, 64+821.

9814. Competency of witnesses—Every person of
sufficient understanding, including a party, may testify
in any action or proceeding, civil or criminal, in court
or before any person who has authority to receive
evidence, except as follows:

1. A husband cannot be examined for or against his
wife without her consent, nor a wife for or against
her husband without his consent, nor can either, during
the marriage or afterwards, without the consent of
the other, be examined as to any communication made
by one to the other during the marriage. But this
exception does not apply to a civil action or proceed-
ing by one against the other, nor to a criminal action
or proceeding for a crime committed -by one against
the other, nor to an action or proceeding for abandon-
ment and neglect of the wife or children by the hus-
band.

2, An attorney cannot, without the consent of his
client, be examined as to any communication made by
the client to him or his advice given thereon in the
course of professional duty; nor can any employee of

such attorney be examined as to such communication
or advice, without the client's consent.

3. A clergyman or other minister of any religion
shall not, without the consent of the party making
the confession, be allowed to disclose a confession made
to him in his professional character, in the course of
discipline enjoined by the rules or practice of the relig-
ious body to which he belongs.

4. A licensed physician or surgeon shall not, with-
out the consent of his patient, be allowed to disclose any
information or any opinion based thereon which he
acquired in attending the patient in a professional
capacity and which was necessary to enable him to
act in that capacity.

Provided that after the decease of such patient, in
an action to recover insurance benefits, where the in-
surance has been in existence two years or more the
beneficiaries shall be deemed to be the personal repre-
sentatives of such deceased person for the purpose of
waiving the privilege hereinbefore created, and that
no oral or written waiver of the privilege hereinbefore
created shall have any binding force or effect except
that the same be made upon the trial of examination
where the evidence is offered or received,

5. A public officer shall not be allowed to disclose
communications made to him in official confidence when
the public interest would suffer by the disclosure.

6. Persons of unsound mind; persons intoxicated at
the time of their production for examination, and
children under ten years of age, who appear incapable
of receiving just impressions of the facts respecting
which they are examined, or of relating them truly, are
not competent witnesses. (R. L. '05 § 4660, G. S. '13
§ 8375, amended as to subd. 4 by '19 c. 513 § 1)

See 153-39, 189+406.
%. Ii> (Jreneral,
Qualification of expert. 165-475, 194+14.
The mental impairment of a witness is for the con-

sloclration of the jury. 210+75.
The record suff ic ient ly discloses the facts upon which

a physician based his expert opinion. 210+996.
1. All persons not cxcepted competent—19—523, 454.
-. I'nrtles competent—21—108.
3. Subd, l—Statute excludes evidence of all private

conversations between husband and wife though not
confidential (35-310, 294-127; 61-78. 63+253). Fact that
husband is dead does not alter rule (61-78. 63+253; 67-
298. G9+923). Pact that wife refuses to allow adverse
party to examine husband against her does not pre-
clude her f rom subsequently calling him in her behalf
(44-153. 46+295). When one spouse calls the other as
witness the adverse party has right to cross-examina-
tion and such cross-examination is not limited to matters
touched on in direct examination. Declarations of hus-
band and wife subject to same rules of exclusion as
those which govern their testimony as witnesses. The
mere fact that one spouse does not call other as wit-
ness does not authorize court to instruct jury that they
may take that fact into consideration as tending to
raise a presumption that the testimony, if given, would
not be favorable (77-282. 79+1016, SQ+363; 91-204, 97+976).
Wife not competent witness for state in prosecution
against husband for crime against her committed be-
fore their marriage (76-526. 79+518). Wife cannot be
witness against husband without his consent although
action is one against person for enticing her away and
defence is based on alleged ilitreatment of wife by hus-
band (27-68. C+425). Wife cannot testify against hus-
band on prosecution against him for adultery (4-335,
251), but on prosecution against third party for having
committed adultery with one of the spouses the other
is competent to testify as to facts within his or her
knowledge not gained through marital communications
(57-225, 58+878). In actions against husband and wife
under statute to have trust declared on fraudulent con-
veyance to wife husband is incompetent (30-496, 16+399;
77-282, 79+1016, 80+363; 88-253. 92+951). One spouse not
incompetent witness to will simply because other spouse
Is a beneficiary under the will (56-33. 57+219, 22 L. R.
A. 481). Dying declarations of wife admissible although
husband was an accomplice (56-22C, 57+652,, 1065). Wife
held not incompetent in action for alienation of her hus-
band's affections, her testimony not relating to conver-
sations between herself and her husband (67-476. 70+
784). Error in examining husband against wife held
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waived by wife subsequently calling: him as witness and
examining- him in relation to same matter (90-237, 95+
903). Admissions against interest are admissible against
the one making them, although the spouse of such per-
son is a party to the action (119-265, 138+25). Error, if
any, not prejudicial (101-451, 112+627; 111-339, 126+1089).
Sufficiency of objection (118-255, 130+871). See also,
128-187, 150+793; 128-422, 151+190; 131-97, 154+735; 139-
46, 165+864; 193+39; 293 Fed. 905.

4. Sulxl. 2—Privilege belongs to client and not to at-
torney. Witness who has testified to given fact on
direct examination may be compelled on cross-examina-
tion to state whetner he has communicated the fact to
his attorney (, 43-27 3, 45+449). Only communications
made because of, and in the course of, confidential re-
lation privileged. Mere- request by one to an attorney
to become and act as his attorney may be proved (29-
124, 12+347). Conversation between parties to mortgage
in hearing of attorney employed to draft mortgage, not
embracing communications made to him as an attorney
or for the purpose of obtaining his advice or legal
Opinion, not privileged (51-546, 53+871). Communica-
tions f rom client to attorney obviously designed for com-
munication to adverse party or another not privileged
(70-248, 73+644; 85-29, SS+254, 88+412). Attorney not
obliged to produce writing intrusted to him by client,
or to disclose its contents, without client's consent, but
for purpose of authorizing adverse party to give oral
evidence of its contents may be required to state whether
he has it in his possession or not (40-545. 42+482; 70-37,
72+82.1). Privilege does not extend to facts or writings
obtained by attorney from other sources than his client
Or from third parties, whether strangers or opponents
(70-37, 72+823). If client attacks attorney he waives the
privilege so far as to authorize the attorney to make a
defence (G6-10. 68+179). For certain purposes the legal
adviser of a testator may disclose communications with
his client on business matters (40-371, 42+286; 82-460,
85+217). Termination of relation of attorney and client
does not authorise attorney to disclose communications
made during existence o£ relation (75-366, 77+987). Rela-
tion of attorney and client does not exist between
county attorney and one making complaint for purpose
Of criminal prosecution (74-93, 76+962). Communications
made in fur therance of a criminal purpose not privi-
leged (94-496, 103+497). Whether person waives privi-
lege as to communications made to attorney in relation
to a crime by subsequently confessing and testifying in
relation to the crime is an open question (91—143, 97+
652). Communications to clerk of attorney privileged,
If in course of professional duties (104-432, 116+933).

The privilege from disclosing- communications to an
attorney is that of the client, and cannot be asserted by
the state calling the client as its -witness. 161—132,
201+297.

Testimony as to a statement made by a witness to an
attorney was properly excluded as a communication be-
tween client and attorney. 157-S3, 208+805.

S. Sulul. 4—19-523, 454; 66-91, 68+731; 90-264, 95+1118;
04-496, 103+497. Is for protection of patient, and he may
waive it, and as a rule those who represent him after
his death may (100-117, 110+374; 103-290, 115+651, 946).
What constitutes waiver (101-122, 111+951; 104-432, 116+
933- 105-1, 116+917). See 123-173, 143+322; 123-468, 14S+
1133- 124-466, 145+385; 126-275, 148+117; 128-360, 150+
X091; 131-209, 154+960.

Jt is plain that wliat she disclosed to her physician
when she consulted him for treatment for some ailment
and what he learned by a physical examination of her
was privileged.- But a request that, the doctor perform
a criminal operation was not. 156-52, 194+752.

Tr.e statute forbids a physician from disclosing, with-
out the consent of his patient, information acquired in
his professional capacity and necessary to enable him
10 act in that capacity. 159-410, 199+87.

Plaintiff did not waive this privilege by bringing an
action to recover for injuries, and test ifying at the trial
as to the injuries and that a broken bone in his leg had
been set and the leg placed in a cast by the physician.
159-410, 199+87.

The plaintiff received medical attention from a phy-
sician. Another physic'an was present, and at the re-
quest of the attending physician participated in the
examination of the plaintiff. It is held that the infor-
mation acquired by the latter phvsician was privileged
within the statute. 161-304, 201+551.

fl. Sulul. r—74-93, 76+962; 139-47, 165+864.
7. Suhd. 0—27-435, 8+164; 152-89, 187+972.

9815. Accused—The defendant in the trial of an
indictment, complaint, or other criminal proceeding
shall, at his own request and not otherwise, be allowed
to testify; but his failure to testify shall not create any
presumption against him, nor shall it be alluded to by
the prosecuting attorney or by the court. (4661)
[8376]

1. In general.
When defendant neglects or refuses to testify in his

own behalf the court has no right to allude to or com-
ment on the subject before the jury or to instruct them
as to whether they shall consider such neglect or re-
fusal in any manner whatever. In other words, the
court must maintain absolute silence on the subject
(56-226, 57+652, 57+1065), and so must county attor-
ney (65-230, 68+11; 89-205, 94+675. See 95-467, 104+
295) . Error in this regard held not fatal where guilt of
accused conclusively proved (54-195, 55+959). If de-
fendant takes the stand his failure to explain or con-
tradict evidence of conduct or admissions tending to
criminate- him may be properly commented on before
the jury and may be considered by them With reference
to his credibility (14-105, 75, 34-361, 25+793). While
the court should not single out the defendant and charge
particularly as to his credibility it has been held per-
missible to charge the jury that they may take into
consideration the interest of the defendant in the result
of the action (41-60, 42+697; 69-5-08, 72+799; 83-286, 86+
98; 90-183, 96+330). Not applicable to bastardy pro-
ceedings (29-132, 12+347), or proceedings against officer
of court for contempt (87-161, 91+297). Cited (14-35, 27).
See 126-45, 147+822; 128-422, 151+190; 129-402, 152+769;
130-84, 153+271; 135-159, 160+677; 143-314, 173+718; 149-
309, 181+947.

l'!7-216, 208+761.
'2. Cr<)KK-cxaj)iiii:it!on of accused.

A defendant taking the witness stand may be aslied,
on cross-examination, it' he has been previously con-
victed oE crime. 159-455, 199+99.

By referring in his testimony to other fires about
which he had been questioned by the officers, defendant
gave this state the privilege of crosK-examining him on
that subject, and the privilege was not abused to de-
fendant's prejudice. 164-110, 204+564.

Where a defendant in a .criminal prosecution is a wit-
ness in his own behalf, he' thereby waives his privilege,
and may be cross-examined concerning any matters per-
tinent to the issue, even if tending to show the commis-
sion of another crime. 211+3C5.

3. [Instviirii statements In court.

The defendant in a criminal case who, though not
sworn as a witness, vouches r>ptnly and with testimonial
effect for the authenticity of a document admitted in
evidence, cannot complain if the prosecutor, in discuss-
ing such evidence, suggests that the defendant in ques-
tion was not sworn at any time during the trial, 163-109,
203+596.

4. Properly t.iken without sewreli warrant.
The fact that articles offered in evidence in a crimi-

nal prosecution against the owner thereof were taken
by officers of the law, without a search warrant, from
the house where the accused had resided but which he
had abandoned when he fled to another state to avoid
the consequences of the crime with which he was
charged, djes not render such articles inadmissible as
evidence. 156-183, 194+396.

5. Search on lawful nrrest.
A person lawfully arrested may, as an incident there-

to, be searched, and incriminating articles found in ihs
possession may be seized. 157-145, 195+789.

9816. Examination by adverse party—A party to
the record of any civil action or proceeding, or a per-
son for whose immediate benefit such action or pro-
ceeding is prosecuted or defended, or the directors,
officers, superintendent, or managing agents of any
corporation which is a party to the record, may be
examined by the adverse party as if under cross-ex-
amination, subject to the rules applicable to the ex-
amination of other witnesses. The party calling such
adverse witness shall not be bound by his testimony,
and the testimony given by such witness may be re-
bu^ted by the party calling him for such examination
by other evidence. Such witness, when so called, may
be examined by his own counsel, but only as to the
matters testified to on such examination. (4662)
[8377]

1. Object and effect of statute—The object of the
statute is to permit a party to call his adversary at the
trial, without making him his own witness, and elicit
from him, if possible, material facts within his knowl-
edge by a cross-examination precisely as if he had al-
ready been examined on his own behalf in chief (38-112,
35+726; 64-444, 67+67). It was not intended to permit
a plaintiff to make one of his own witnesses a nominal
party to the record and then call and cross-examine
him, not as an adverse party, but as a witness against
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the actual adverse party (64-444, 67+67). It was not
designed to affect the competency of witnesses (44-159,
46+295; 77-282. 79+1016, 80+363; 90-237. 95+903), or the
order of trial, or the rule which forbids a party to
make out his case by cross-examining the witnesses of
the adverse party (47-451, 504-598) Cited (103-176, 114+
750).

1G4-486, 206+380.
Statute is applicable to procedure in federal court.

15 F C>d) 306.
The proponent of the secorid will, who was named as

executrix, and was a beneficiary, and who actively en-
gaged in sustaining it and opposing the 1911 will, in
which she was also named executrix and was a bene-
ficiary, was subject to cross-examination under the stat-
ute, Gen. St. 1913, § S377, as an adverse party. 156-144,
194+330.

There was no error in calling the defendant Jansen
for cross-examination under Che statute, the effect of
his admission was properly limited, and there were no
reversible ruling's on evidence. 163-187, 203+782.

There is no right to call a witness for cross-examina-
tion simply because he was an officer of the adverse
party at the time of the transaction. 211+163.

2. Who miiy he called—A mere nominal party cannot
be called. There must be a real issue to be tried 'be-
tween the party calling- and the party called. A party
cannot make one of his own witnesses a nominal party
and then call him under the statute (50-525, 52+92«;
64-444, 67+67; 69-472, 72+710; 81-263, 83+991; 83-346, 86+
344; 87-3G2. 92+1). A person for whose immediate benefit
the action is brought or defended may be called (81-263,
83+991; 82-416, 85+159). Whether an agent may be called
^ooe^n

the
f l^

enm\nat ion of his asency is an open question
(88—401, 93+307). Any officer, superintendent or agent
of a corporation having- supervision or control of the
work or act of the corporation involved in the case may

.be called whether he is a general or subordinate officer
(77-198, 79+682). See 94-331, 102+728). A stockholder
of a corporation held properly called under the pleadings
(94-331, 102f728). Master of vessel owned by corpora-
tion, with authority to direct its movements between
ports, may be called in suit against corporation growing
out of navigation of vessel (142 Fed. 315, 73 C C. A.
425). Ruling- allowing plaintiff to examine defendant in
default, held error without prejudice (107-9, 119+24/).
Whether officer of municipali ty which is, a party is
within section, not decided (110-340, 125+507).

3. In w-hnt actions or proceedings—38—112, 35+726; 81-
34G. 84+46.

4. Scope of examination—The widest and freest scope
is to be given the examination. Leading questions may
be put and any admissible evidence which would tend
to weaken the case of the witness or strengthen that
of the party calling him may be drawn out. The whole
case in all Its phases may be thoroughly and minutely
investigated. Objections on the ground of materiality
are disfavored (38-112, 35+726; 63-504, 65+940; 66-223, 68+
1072).

fi. Contradiction and impeachment of witness—50-96,
52+277; 66-223, 68+1072; 87-362, 92+1.

fi. Order of elimination—The time when a party ex-
amined under the statute shall be examined by his own
counsel is discretionary with the trial court (79-396, 82+
651; 92-312,-99+1128; 95-179, 103+877).

7. Deposit!on—Whether the statute is applicable to
the deposition of a party is an open question (63-504.
65+946).

8. Construction of statute—64-444, '67+67; 77-198, 79+
6S2; 81-346, 84+46.

It. Error without prejudice—Where court incorrectly
rules witness to be subject to cross-examination as ad-
verse party, it is necessary to predicate reversible error,
to show that one has been thereby prejudiced in the
subsequent events of the trial (107-9, 119+247- 110-82,
124+637; 110-340, 125+507). See generally. 122-23, 141+
810; 123-476, 144+154; 124-284, 144+956; 126-298, 148+276;
126-239, 148+102. 128-324. 156+263; 131-157, 154+954; 132-
404, 157+643: 13G-316, 162+298; 136-408 1G2+515' 137-252,
163+207; 144-326, 175+908; 147-310, 180+218, 194+330.

9817. Conversation with deceased or insane person
—It shall not be competent'for any party to an action,
or any person interested in the event thereof, to give
evidence therein of or concerning any conversation
with, or admission of, a deceased or insane party or
person relative to any matter at issue between the
parties, unless the testimony of such deceased or in-
sane person concerning such conversation or admission,
given before his death or insanity, has been preserved,
and can be produced in evidence by the opposite party,
and then only in respect to the conversation or ad-
mission to which such testimony relates. (4663) [8378]

1. Who Incompetent—Every party to the action is
incompetent, however remote or contingent his interest
may be (70-312, 73+180). On the other hand to render
a person not a party incompetent on the ground that he
is interested in the event of the action ho must have
some pecuniary, legal, certain and immediate interest
in the event of the cause itself, or in the record as an
instrument of evidence for or against himself, and the
burden is on the party objecting to the witness to make
his incompetency appear clearly (22-397; 26-391, 4+685;
36-300, 30+671; 37-256. 33+785; 39-54G, 40+842; 40-152, 41+
547: 45-64, 47+314; 48-82, 50+1022;. 54-99, 55+817; 60-457,
62+815; 66-483, 69+619; 67-298, 69+923; 69-37, 71+824; 70-
312, 73+180; 71-276, 73+962; 73-21, 75+732; 87-417, 92+337;
116-358. 133+977), The disqualification does not extend
to all parties to the record but only to such as are
parties to the specific issue to which the testimony re-
lates (54-99, 55+817; 64-444, 67+67). The disqualifica-
tion does not apply to an agent of a party to the
action if such agent is not himself a party and not in-
terested in the event of the action (45-64, 47+314). A
party or interested person is disqualified although he
took no part in the conversation (76-396, 79+300). Appli-
cable where representative of deceased person relies on
conversation (96-499, 105+673). On garnishee's dis-
closure judgment debtor is person interested and pro-
hibited .from testifying- on behalf of executor for bene-
fit of estate concerning conversations of debtor with
testator (96-499, 105+673. Cf. 100-117, 110+374). Exe-
cutor is competent, though he peti t ions for probate, to
testify as to execution of will, including what testator
said relevant thereto (103-286. 114+838. See, also, 117-
247, 135+980). Legatee held not prohibited from testify-
ing in support of gift, where it was not only against
her interest so to testify, but she had no direct interest
in result of controversy adverse to estate (108-109,
121+609). Evidence held not inadmissible, as relating
to transactions with decedent (107-29, 119+385). Court
did not err in permitting1 plaintiff to testify to conver-
sations with deceased defendant, who had testified as
to them on former trial and whose testimony had been
preserved (99-457, 109+995). Competency of stockhold-
er acting as manager to testify to conversations with
deceased employe in suit against corporation for wrong-
fu l ly causing employe's death (111-105, 126+534).

Employee of defendant bank could testify to conver-
sation with deceased attorney in fact for plaintiff, la
F (2d) 306.

]». Officer of corporation.
An officer of p la in t i f f , a congregation owning a ceme-

tery, had not such an interest in the result of this suit,
involving the removal of a corpse bur ied in the ceme-
tery, that he is precluded from testifying therein as to
conversations with a deceased person upon an issue in
the suit. 159-331, 199+81.

ll>. Heirs.

This statute does not prevent an heir interested in
the estate from giving evidence of family history and
reputat ion or tradition, or of declarations of a deceased
member of the family, tending to show illegitimacy of
one claiming to be an heir. 160-463, 200+742.

1c. Conversations between deceased nil (I tliinl persons.

Under the statute the plaintiff could not testify as to
conversations with or admissions of her deceased father.
The statute cannot 'be evaded by indirection. It was
error to permit her to testify that she heard the con-
versation between her husband and the deceased to
which he had testified. In doing so she in effect tes-
tified that such conversations were had 161-396, 202+53.

111. Testimony of pjij-iiient to deceased.
Testimony that a payment was made to a person since

deceased does not violate the rule barring testimony as
to conversations with such person. 166-153, 207+311.

le. Effect of deposition of deceased.
The father being dead the statute prohibited plaintiff

from tes t i fying to an oral contract, and the fact that
the father 's deposition had been taken, but at a time
when he was not competent to test i fy, did not remove
the bar of the statute. 210+284.

2, Kffect of conversation—The statute cannot be
evaded by allowing a witness to testify as to the effect
of a conversation with a deceased person or as to an
inference from such conversation (42-163, 44+525; 69-
37 71+824: 80-419. 83+379; 84-263, 87+781; 69-199, 71+913;
88-218', 92+962; 88-257, 92+965; 109-372, 123+1070). Nor
is it permissible for a witness to test ify as to what was
not said in such a conversation (44-355, 46+563).

3. Written admissions nml acts—The statute does not
forbid evidence of writ ten admissions or acts, either of
the deceased or the surviving party (26-28. 1+55). Thus
a survivor has been allowed to testify as to the fact of
a payment (2G-28, 1+55; 80-419, 83+379; 84-263. 87+781);
the consideration of a note and mortgage (51-523, 53+
754) ; the angry exclamation of a testator, his sanity
being a t . i ssue (38-112. 35+72G); the fact that the surviv-
ing witness got a letter from the postoffice, read it to
the deceased and gave it to him (47-85, 49+524); as to an
indebtedness of the witness to the deceased person at
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the time of making a payment to him (95—315, 104+135).
Evidence may be given as to letters of a deceased per-
son (35-55, 27-)-74; 4G-33, 48+450; 66-327, 69+31). The
statute does not forbid evidence- of a fact within the
knowledge of the witness irrespective of any conversa-
tion with the deceased (95-315, 104+135 and see 118-307,
136+850). Held "conversations" and not "acts" (91-137,
97+580).

4. Conversations with whom—The word "person" as
used in the statute Is not limited to parties, but includes
all persons whatsoever (32-436, 21+475; 40-152, 41+547;
83-206, 86+11). Prohibition extends to conversations or
admissions of deceased party with or to third person in
presence of party testifying (97-491, 106+958).

5. Wntvln.fr objection by cross-examination—4'5—483,
48+328; 57-282, 59+193; 60-457, 62+815; 75-396, 78+101.

«. Objection to evidence must be specific—42-2T2, 44+
193.

7. AVaiver—Proof by plaintiff, an executor, of an ad-
mission by defendant of a liability in favor of the es-
tate does not waive the statute so as to enable defend-
ant to testify as to conversations with or admissions by
the deceased party (36-392, 32+86).

8. When witness called by adverse party—It Is an
open question whether the statute is applicable when
the witness is called to give evidence against his interest
(61-78, 63+253).

0. Statute strictly construed—26-28, 1+55; 38-112, 35+
726; 73-21, 75+732.

Ift. Effect on competency of witness generally—The
efftct of the statute is not to render the surviving party
an incompetent witness generally, but only as to con-
versations with or admissions of the deceased party (36-
200, 30+671; 36-392, 32+86).

11. Applies only to issues—The statute has no ap-
plication to conversations which do not bear on the
issues (38-112, 35+726).

J2. History of legislation—26-28. 1+55; 32-436, 21+475.
13. Cnses under former statutes—8-351, 310; 12-407,

291; 18-527. 471; 21-108; 22-397. See, also, 121-354, 141+
481; 124-386. 145+116; 126-58, 14j+T14; 127-215, 149+292;
128-21. 150+213; 128-281, 150+914; 132-255, 156+263; 133-
130, 157+1073; 136-409. 162+515; 137-92. 162+1070; 137-420,
163+771; 138-6, 163+756; 138-62. 163+985; 139-46, 165+864;
141-255, 169+797; 141-332, 170+210; 142-1, 170+699; 143-
338, 173-(665: 144-111. 174+617; 147-190, 179+895; 148-109,
180+1006; 131+430, 193+39.

9818. Peculiar modes of swearing—Whenever the
court before which any person is offered as a witness
is satisfied that such person has a peculiar mode of
swearing which is more solemn and obligatory, in the
opinion of such person, than the usual mode, the court
in its discretion may adopt such mode; and every per-
son believing in any other than the Christian religion
shall be sworn according to the peculiar ceremonies
of his religion, if any there are. (4664) [8379]

Adoption of form of oath administered under laws of
foreign country (108-441, 122+321). 146-374, 178+895.

]67-216, 208+761.

9819. Capacity of witness, etc.—When an infant, or
a person apparently of weak intellect, is produced as
a witness, the court may examine him to ascertain his
capacity, and whether he understands the nature and
obligations of an oath, and the court may inquire of
any person what peculiar ceremonies he deems most
obligatory in taking an oath. (4665) [8380]

23-104, 27-435, 8+164; 76-351, 79+310.

DEPOSITIONS

9820. On notice to adverse party—The deposition of
a witness whose testimony is wanted in any civil cause
pending in this state before a court, magistrate, or
other person authorized to examine witnesses, or in a
controversy submitted to arbitrators, may be taken,
upon notice to the adverse party of the time and place
of such taking, by or before any officer authorized to
administer an oath in the state or territory in which
the same may be taken, when the witness:

1. Is within the state and lives more than thirty
miles from the place of trial or hearing; or is about
to go out of the state, not intending to return in time
for the trial or hearing; or is so sick, infirm, or aged

as to make it probable that he will not be able to at-
tend at the trial or hearing;

2. Is without this state, and within any state or
territory of the United States. (4666) [8381]

Party offering; deposition must 'prove existence of
statutory grounds (43-37'5, 45+713; 56-472, E8+39; 57-355,
59+316; 75-391. 77-952). Cited (109-113, 122+1117).

There was no error in the instructions or tn the rul-
ings on th= admission of evidence. 165-186, 206+162.

9821. Service—Order—Defendant in default—Such
notice shall be in writing, shall state the reason for
taking the deposition, and shall be served in the same
manner as other notices in civil actions, and so as to
allow the adverse party sufficient time, at the rate of
one day for every one hundred miles of distance by
the usual route of travel between the place of service
and the place of taking the deposition, and one day
for preparation, exclusive of Sundays and the day of
service: Provided, that a justice of the peace before
whom, or a judge of the court before which, or a court
commissioner of the county in which, the action is
pending, on motion, may, by order, designate the time
and place of taking the testimony and the time within
which a copy of the order shall be served on the ad-
verse party; but no notice or order need be served
upon a defendant who is in default for want of an
answer or other defense. (4667) [8382]

9822. Examination of witness — The examination
shall commence at the time and place specified in the
notice or order, or "within one hour thereafter, and, if
so stated in the notice, may be adjourned from day
to day until closed. Either party may appear in per-
son, or by his agent or attorney, and take part in the
examination. (4668) [8383]

9823. Under commission—The deposition of a wit-
ness without the state may be taken under a commis-
sion issued by a court of record to any competent per-
son in any state or country in the following cases:

1. When an issue of fact has been joined in an
action pending in such court, or when a controversy
has been submitted to arbitrators and the award is
required to be filed in such court, on the application
of either party made upon eight days' notice, if it
appears that the testimony of such witness is material.

2. When the time for answering the complaint in
an action pending in such court has expired, and the
defendant has not answered or demurred, on applica-
tion of the plaintiff without notice to the other party,
if it appears that the testimony of such witness is
necessary to establish the cause of action alleged.
(4669) [8384]

Neither party has a right to be present or to have
anyone present for him, unless by consent, at the exe-
cution of the commission (4-253, 178). The testimony
of a party to the action may be taken (1-298, 231; 3-287,
197; 7-74, 50). Wlien a commission names several com-
missioners the return must show that all were present
or notified of the time and place ol executing it (4-239,
169). The certificate should state directly that the
witnesses were sworn before- the commissioner, but tills
may be inferred from the whole certificate (5-201, 160).
Where the sama commissioner takes several depositions
under one commission it is not necessary to attach a
certificate to each deposition (14-273, 203). When, in a
commission to take testimony, an interrogatory Is to be
put if a previous question is answered in a particular
way, and the question Is not answered in that way, the
interrogatory ought not to 'be put, and if put the answer
ought not to be admitted (3-166, 108). Rules of court
respecting the taking and return of depositions must
be followed (4-239, 169; 11-331. 234), but a substantial
compliance is generally sufficient (3-287, 197; 5-201, 160).
Interrogatories and cross-interrogatories cannot be
added to or diminished at the time of taking; the deposi-
tion (4-253, 178). Holding case open to enable party to
obtain evidence of a witness in a foreign country under
a commission (81-245, 83+986).

9824. Interrogatories—When such application is by
the plaintiff, and there has been no appearance by the
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defendant, the deposition may be taken upon interroga-
tories filed by the plaintiff and annexed to the com-
mission. In all other cases such depositions shall be
taken upon written interrogatories, served upon the
adverse party or his attorney, and cross-interrogatories
to be served and filed by him if he desires. (4670)
[8385]

34-436, 26+234.

9825. By stipulation—The parties to any action or
proceeding-, by stipulation in writing, may agree upon
any other mode of taking depositions, either within or
without the state, and, when taken pursuant to such
stipulation, they may be used upon a trial with like
force and effect in all respects as if taken upon notice
or under commission. (4671) [8386]

9826. Deposition, how written—In all cases the dep-
osition shall be written by the officer, or by some dis-
interested person in his presence and under his direc-
tion. The officer must carefully read over to the wit-
ness his testimony, and he may thereupon add thereto
or qualify the same as he may desire. (4672) [8387]

9827. Signing and certifying—When the deposition
is completed, the witness shall sign his name or make
his mark at the end thereof, as well as upon each piece
of paper upon which any portion of his testimony is
written. Thereupon the officer shall annex to such
deposition the notice, order, or the commission, and a
certificate, under his hand and his official seal, if he
have one, which certificate shall be prima facie evi-
dence of the matters therein stated, and shall be sub-
stantially in the following form:

State of )
County of ) ss.

Be it known that I took the annexed depositions pur-
suant to the annexed notice (or order or commission);
that I was then and there (state title of officer); that
I exercised the power of that office in taking such dep-
osition; that by virtue thereof I was then and there
authorized to administer an oath; that each witness,
before testifying, was duly sworn to testify to the
whole truth and nothing but the truth relative to the
cause specified in said notice (or order or commission);
that the testimony of each witness was carefully read
over to him by me before he signed the same (if the
examination was oral); that the examination was con-
ducted on behalf of the plaintiff by , and on
behalf of the defendant by ; and (if the dep-
osition was taken within the state) that the reason
for taking said deposition was (here state the reason).

Witness my hand (and seal) this day of
,19....

(4673) [8388]
9828. Return of deposition—The officer shall in-

close and seal the deposition, and shall deliver or mail
it to the court before which the cause is pending or
from which the commission issued, or, if the deposition
was taken upon notice in a controversy submitted to
arbitrators, to one of them; and it shall remain sealed
until opened by the court or the clerk thereof, or by
the arbitrators, and shall then be subject to the in-
spection of either party. (4674) [8389]

80-408, 83+393.
»

9829. Person giving deposition to be sworn—Every
person whose testimony is taken by deposition, before
being examined or giving his evidence, shall be sworn
to testify the whole truth, and nothing but the truth,
relative to the cause in or for which the deposition is
taken. (4675) [8390]

9830. Witness compelled to give deposition—Any
witness may be subpoenaed and compelled to give his
deposition, at any place within twenty miles of his
abode, in like manner and under the same penalties as
in the case of a witness in court. (4676) [8391]

9831. Deposition, how used—Objections—Every dep-
osition may be read in evidence at the trial of the
action or proceeding; but, when offered in evidence,
objection may be interposed to the competency of the
witness, or to any question put to him, or to the whole
or any part of his testimony, in like manner, on the
same grounds, and with like effect as if the witness
were present and testifying in open court, except that
no objection to the form of any question or interroga-
tory can be made unless.such objection was made be-
fore, and noted by, the officer taking such deposition,
if the deposition was taken upon notice, or unless the
objection was made when the interrogatory was ex-
hibited or filed, if the deposition was taken under com-
mission. (4677) [8392]

A party is not bound to introduce a deposition (10-350,
277). A deposition taken at the instance of one party
and not used by him may :be introduced by the adverse
party (12-255, 166; 34-436, 26+234; 42-386, 44+129). Where
the party at whose instance a deposition is taken has
used the answers to the direct interrogatories, he may,
if the opposite party declines to do so, use the answers
to the cross-interrogatories (12-255, 168). A party offer-
ing evidence taken by deposition is not obliged to offer
or to read the whole deposition (76-358, 79+308). A
deposition taken at the instance of one of two inter-
veners held admissible in favor of the other (42-323,
44+194). That an interrogatory and answer are ex-
cluded for any sufficient reason, is, as a general rule, no
ground for excluding the whole deposition (12-255, 166;
20-277, 249). Where an answer in a deposition Is in
part proper and in part improper a party objecting nrnst
limit his objection to the part which is improper (14-
273, 203). A party held precluded from raising certain
objections (68-170, 70+979). Objection that a deed with
reference to which the testimony was given was not
exhibited to the witness at the time of giving his testi-
mony (78-373, 81+11). Answers to interrogatories must
be full, frank, explicit and responsive and if they are
not their admission may be objected to on the trial (12-
255, 166; 12-357, 232: 20-277, 249; 32-243, 20+149). At
common law depositions could not be received in evi-
dence and can only be admitted by virtue of the statute
or of a stipulation when all the requirements of the
same are complied with. Courts exercise caution in ad-
mitting them (4-253, 178; 10-350, 277; 75-391, 77+952).
Objection to deposition, that necessity for taking it Is
not shown to exist when offered, if not made before read
in evidence, is waived (08-261, 108+11).

9832. Informalities and defects—Motion to suppress
—No informality, error, or defect in any proceeding
shall be sufficient ground for excluding a deposition,
unless the party making the objection thereto shall
make it appear to the satisfaction of the court that
the officer taking the same was not then and there
authorized to administer an oath, or that such party
was by such informality, error, or defect precluded
from appearing and cross-examining the witness; and
every objection to the sufficiency of the notice, order
or commission, or to the manner of taking, certifying,
or returning such deposition shall be deemed to have
been waived, unless such objection is taken by motion
to suppress the deposition, which motion shall be made
within ten days after service of written notice of the
return thereof. (4678) [8393]

Defects of a purely formal nature which could not
have misled or prejudiced the adverse party are not a
ground for suppressing a deposition or for excluding
it at the trial (27-530, 8+765; 36-243, 31+211; 40-178, 41+
939; 67-37, 69+622; 104-163, 116+356). The omission of
the official seal to the certificate of the authentication
of a deposition taken before a notary in another state Is
an informality merely and not sufficient ground to war-
rant the rejection of the deposition on the trial although
no notice of the return was served (49-235, 51+920. See
29-264, 13+45). The effect of the failure to give notice
of the return is not to render the deposition inadmis-
sible but simply to leave the adverse party at liberty
to make at the trial any objections that he could have
made on a motion to suppress (35-476, 29+171; 36-243,
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31+211; 40-148, 41+939). Where the time elapsing be-
tween notice of the filing of a deposition and the trial
is less than ten days so that the adverse party has not
the statutory time within which to move to suppress
before trial the effect is not to render the deposition
inadmissible, but to leave the adverse party in the same
position as if no notice had been given; that is to say,
he may make at the trial all objections that he could
have made on a motion to suppress (35-476, 29+171).
The following objections must be made by a motion to
suppress if an opportunity is given and cannot be raised
on the trial; that the depositions contain the testimony
of witnesses not named in notice (45-13, 47+259); that
the name of a witness was not properly given in the
notice (33-87, 22+4) ; that the notice was not signed by
the firm name of attorneys appearing for the party tak-
ing the deposition (3G-243, 31+211); that the deposition
was written out in the third person (81-91, 83+467).
Where a party is represented at the talcing of a deposi-
tion and cross-examines the witness without any ob-
jection to the manner of taking the deposition he waives
the objection that It was taken in a narrative form (95—
57, 103+621). See 128-525, 151+416.

Umission of notice to state that witness' residence was
outside state as reason for taking- deposition was de-
fect of form and cured by Gen. St. 1913, § 8393, regard-
less of section 8395. 162-57, 202+54.

9833. Failure of party giving notice to appear—Ex-
penses—Whenever any party serving notice of the tak-
ing of the testimony of any person fails to appear and
proceed with the taking of such testimony at the time
and place stated in the notice or order, and the adverse
party shall appear in pursuance thereof, by himself or
attorney, the court in which the cause is pending shall
allow said adverse party such sum for expenses and
attorney's fees incurred in so attending as it shall
deem proper, which shall be collected in the same man-
ner as other disbursements in the cause. (4679) [8394]

9834. Deposition, not used when — No deposition
shall be used if it appears that the reason for taking
it no longer exists; but, if the party producing the
deposition in such case shows sufficient cause then
existing for using the same, it may be admitted. (4680)
[8395]

18-506, 455; 56-472, 58+39; 136-347, 162+449.
Omission of notice to state that witness residence was

outside state as reason for taking deposition was defect
of form and cured by Gen. St. 1913, § 8393, regardless of
section 8395. 162-57, 202+54.

9835. Deposition used in second action—When an
action is discontinued or dismissed, and another action
for the same cause is afterward commenced between
the same parties or their respective representatives, all
depositions lawfully taken for the first action may be
used in the second in the same manner and subject to
the same conditions and objections as if originally
taken therefor: Provided, that the deposition has
been duly filed in the court where the first action was
pending, and has ever since remained in its custody.
(4681) [8396]

Admissibility on second trial depends on identity of
matters in issue and oppor tuni ty of party against whom
offered to cross-examine the witness rather than on
mutual i ty between parties (42-323, 44+194; 76-358, 79+
308. See 10-350. 277). Order of court unnecessary (2-
11$, 95). Deposition of a witness since deceased may be
used on the second trial although after it was taken, and
on the first trial , he was sworn and examined as a wit-
ness (18-506. 455). Statute followed in federal courts
(16 Fed. 435).

9836. Deposition on appeal—When an action is ap-
pealed from one court to another, all depositions law-
fully taken to be used in the court below may be used
in the appellate court in the same manner and subject
to the same objections as were made to- such depositions
in writing in the court below. (4682) [8397]

9837. Depositions for use in other states—Any wit-
ness may be compelled, in the manner and under the
penalties prescribed in this chapter, to give his dep-
osition in any case pending in a court of any other
state or country, which deposition may be taken be-

fore any justice of the peace or notary public, or be-
fore any commissioner appointed under the authority
of the state or country in which the action is pending;
and the clerk of any district court of this state may
issue subpcenas to such witnesses to appear before the
person taking such deposition, (4683) [8398]

9838. Affidavits, etc., taken out of state—All oaths
and affidavits taken out of the state before any officer
authorized to administer oaths, and certified by the
clerk of a court of record, may be used and read upon
the argument of any motion, with the same effect as
if taken within this state: Provided, that if such
affidavit be taken before a notary public or commis-
sioner for this state, the clerk's certificate shall not
be required. (4684) [8399]

42-411, 44+308; 47-565, 50+918.

PERPETUATION OF TESTIMONY

9839. Within the state—Application, how made—
Any person who desires to perpetuate the testimony
of any witness within the state shall make a state-
ment in writing, setting forth briefly and substantially
his title, claim, or interest in the subject concerning
which he desires to perpetuate the evidence, and the
names of all other persons interested or supposed to
be interested, their residences, if known, and, if un-
known, it shall be so stated, and the name of the
witness proposed to be examined, and shall deliver such
statement to the judge of the district court, and re-
quest him to take the deposition of such witness. (4685)
[8400]

75-391, 77+952.

9840. Order and notice—The judge shall make an
order fixing the time and place of taking such dep-
osition, which order shall be served upon all persons
mentioned in the statement as being interested in the
case, in the same manner as notices of the taking of
other depositions within the state are required to be
served, and so as to allow the same time for appear-
ance. But if it appear that, by reason of the non-
residence of any such person or other cause, it is im-
possible to serve such order in the manner aforesaid,
the judge may direct that three weeks' published notice
thereof be given. (4686) [8401]

9841. Testimony, how taken—Certificate—The de-
ponent shall be sworn and examined, and his deposition
written, read, and signed, in the same manner as pre-
scribed respecting other depositions hereinbefore men-
tioned; and the judge shall annex thereto a certificate
under his hand showing the time and manner of taking
the deposition, and that it was taken in perpetual
remembrance of the thing, and he shall also insert
therein the names of the persons at whose request it
was taken, of all those who were notified to attend,
and of all those who did attend, the taking thereof-
(4687) [8402]

9842. Record of deposition — Within ninety days
after such taking, upon payment of the record fees by
any person interested, the judge shall file the deposi-
tion, with his certificate and the statement pursuant
to which it was taken, for record with the register of
deeds of the county where the land lies, if the deposi-
tion relates t£> land; otherwise, in the county where
the applicant resides. (4688) [8403]

9843. When and how used—Such deposition, when
so recorded, or the record thereof, or a certified copy
of such record, may be used, in any action or pro-
ceeding wherein the title, claim, or interest set forth
in the statement under which it was taken is brought
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in question, by the applicant or any person notified of
the taking thereof, or by any person claiming under
either or any of them, in the same manner and sub-
ject to the same conditions as if it had been taken
for such action. (4689) [8404]

9844. Witness compelled to testify—Any witness
may be subpoenaed and compelled to give his deposition
in such cases, in like manner, and under the same
penalties, as are provided in respect to other deposi-
tions taken in this state. (4690) [8405]

9845. Witnesses without the state—Depositions to
perpetuate the testimony of witnesses without the state
may be taken in any state or foreign country upon a
commission issued by any court of record, as herein-
after provided. (4691) [8406]

9846. Application, how and where made—The per-
son desiring to take the deposition shall apply to the
judge of such court in like manner as prescribed for
•perpetuating the testimony of witnesses within this
state, and, if the subject of the proposed deposition
relates to land within this state, the application shall
be made in the county where the land, or some part
thereof, lies; otherwise, in the county where the ap-
plicant resides. (4692) [8407]

9847. Notice of application—The judge shall order
notice of such application and statement to be served
on all the persons named therein at least fourteen days
before the time appointed for hearing the parties:
Provided, that if any of said persons reside out of the
state, or if their residence is unknown to the applicant,
the judge shall order such service to be made upon such
persons by three weeks' published notice. (4693) [8408]

9848. Commission, when to issue—If, upon hearing
the parties who appear, the court shall find that there
is sufficient cause for taking the deposition, it shall
issue a commission therefor in like manner as for
taking a deposition to be used in a cause pending in
such court. (4694) [8409]

9849. Deposition, how taken and returned—The dep-
osition shall be taken upon written interrogatories
filed by the applicant, and cross-interrogatories, if any
are filed by any party adversely interested; and it
shall be taken, certified, and returned substantially in
the same manner as in the case of a deposition taken
upon interrogatories to be used in a cause pending in
the same court. (4695) [8410]

9850. Deposition, how recorded and used—Within
ninety days after the return of such deposition, the
judge or clerk shall file it for record with the register
of deeds, and it may thereafter be used in evidence, as
in the case of such deposition taken within the state.
(4696) [8411]

JUDICIAL RECORDS—STATUTES, ETC.
9851. Records of foreign courts—The records and

judicial proceedings of a court of any other state, or
of the United States, or of any foreign country shall
be admissible in evidence in all cases when authenticat-
ed by the attestation of the clerk or other officer having
charge of the records of such court, under its seal.
(4697) [8412]

19-239. 108; 20-234, 212; 55-401, 56+1056; 96-219, 104+
055; 15 Fed. 6S9.

Judgment of municipal court of another state was
properly proved by certified copy. 210-|-15.

In an action on a judgment rendered in another state,
the evidence sustains the finding that the defendant here
was {he defendant there, and was served with process.
210+15.

The defendant 's proffered proof did not show a right
of counterclaim for the recovery of the amount of the
note for the recovery of interest on which the judg-
ment in suit was rendered 210+15.

9852. Laws of foreign countries—The existence and
the tenor or effect of all foreign laws may be proved
as facts by parol evidence; but, if it appears that the
law in question is contained in a written statute or
code, the court may, in its discretion, reject any evi-
dence of such law which is not accompanied by a copy
thereof. (4698) [8413]

4-335, 251.
A person who professes knowledge of the laws of a

foriej^n country may test i fy as to their tenor and effect,
al though not a lawyer or learned in the law of such
country. 163-176, 203+778.

9853. Printed copies of statutes, etc.—Printed copies
of all statutes, acts, and resolutions of this state pub-
lished under its authority, whether of a public or
private nature, the journals of the senate and house
of representatives kept by the respective clerks there-
of as provided by law, and deposited in the office of
the secretary of state, and the printed journals of said
houses, respectively, published by authority of law,
shall be admitted as sufficient evidence thereof in all
cases whatsoever. (4699) [8414]

Pee 130-424, 153+749.
9854. Municipal ordinances, etc.—Copies of the or-

dinances, by-laws, resolutions, and regulations of any
city, village, or borough, certified by the mayor, or
president of the council, and the clerk thereof, under
its seal, and copies of the same printed in any news-
paper, book, pamphlet, or other form, and which pur-
port to be published by authority of the council of such
city or village, shall be prima facie evidence thereof,
and, after three years from the compilation and pub-
lication of any such book or pamphlet, shall be con-
clusive proof of the regularity of their adoption and
publication. (4700) [8415]

CS-341, 351, 71+257.

9855. Statutes of other states—Printed copies of the
statute laws of any other state, or of a foreign coun-
try, which purport to be published under the authority
of their respective governments, or if commonly ad-
mitted as evidence in their courts, are admissible as
prima facie evidence of such laws in all cases what-
soever in this state. (4701) [8416]

4-335, 251; 86-33, &0+7.

9856. Common law of other states—The unwritten
or common law of any other state may be proved as a
fact by parol evidence, and the books of reports of
cases adjudged in the courts of such states may also
be admitted as evidence of such law. (4702) [8417]

9857. Records of surveys, evidence when—Records
of surveys made by the engineering department of any
municipality, including field notes, profiles, plats, plans,
and other files and records of such department, shall
be prima facie evidence in all courts of the correct-
ness of the facts shown and statements made therein.
(4703) [8418]

82-9, 84+45S; 84-179, 87+606.

9858. Copies of decisions, etc., certified by librarian
—Copies of judicial decisions contained in any of the
law or equity reports in the state library, and of any
other papers or documents contained in such library,
certified by the state librarian, shall be received in
evidence in like manner and with like effect as the
originals. For making and certifying any such copy,
the librarian shall be entitled to charge fifteen cents
a folio. (4704) [8419]

DOCUMENTARY EVIDENCE

9859. Affidavit of publication—When notice of any
application to a court or judicial officer is required by

1957
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law to be published in a newspaper, an affidavit by the
printer of such paper, or his foreman or clerk, an-
nexed to a printed copy of such notice taken from the
paper in which it was published, specifying the times
when, and the paper in which, such notice was pub-
lished, may be filed with the proper officer of the
court, or with the judicial officer before whom such
proceeding is pending, at any time within six months
after the last day of the publication of such notice,
unless sooner specially required. And a like affidavit
of such printer, foreman, or clerk, may within the
same time be filed for record with the register of deeds
of the county where any real estate affected by such
notice is situated. (4705) [8420]

18-66, 51; 18-366, 335. See '17 c. 455 and '19 c. 155 Cur.

9860. Printer's affidavit, when- evidence—The or-
iginal affidavit of the printer of any newspaper, or of
his foreman or clerk, of the publication of any sum-
mons, notice, order, resolution, or other advertisement
which by law is required or authorized to be published
in such newspaper, ^nd copies of the same, or of the
record thereof, certified by the officer in whose custody
the same may be, shall be prima facie evidence of
such publication and of the facts stated therein. And
if any such publication relates to the sale of real
estate, such affidavit may be filed for record with the
register of deeds of the county in which the real estate
lies. (4706) [8421]

See '21 c. 168 Cur.

9861. Affidavit of officer of Historical Society —
When a legal notice appears in any newspaper, pur-
porting to have been published in this state prior to
the year 1900 and filed with the state historical society,
the affidavit of any officer of such society, setting forth
a copy of such notice, and stating that it is a true
copy of the same as contained in said newspaper, and
naming the place where it purports to have been pub-
lished and the dates of the different issues thereof so
on file containing such notice, may be recorded in the
office of the register of deeds of any county in which
there is real estate which may be affected by such
notice; and such affidavit or record shall be prima
facie evidence that the paper containing said notice was
regularly published at the time and place so stated.
(R. L. § 4707, amended '09 c. 19 | 1) [8422]

Explanatory note—Minnesota. Historical Society as
custodian of certain records and copies of such records
as evidence see supra, g§ 800S-1, 8008-2.

9862. Official records prima facie evidence—Certified
copies—Certified copies of decrees of probate courts—•
The original record made by any public officer in the
performance of his official duty shall be prima facie
evidence of the facts required or permitted by law to
be by him recorded. A copy of such record, or of any
document which is made evidence by law and is pre-
served in the office or place where the same was re-
quired or is permitted to be filed or kept, or a copy of
any authorized record of such document so preserved,
when certified by the person entitled to the official
custody thereof to have been compared by him with
the original and to be a correct transcript therefrom,
shall be received in evidence in all cases, with the same
force and effect given to such original document or
record; but if such officer have, by law, an official seal,
his certificate shall be authenticated thereby: Provided,
that no part of this section relating to the form of cer-
tification shall apply to documents or records kept in
the departments or offices of the United States govern-
ment.

In all cases where a decree of Probate Court, as-
signing or distributing property of a decedent, em-
braces real estate or other property situated in more
than one county, the Probate Court shall furnish upon
request therefor, certified copies of parts of such de-
crees, excluding from such certified copy all descrip-
tions of real or other property included in such decree
excepting description of such real estate and other
property as appears from the face of said decree to be
situated in any one or more counties designated by the
applicant for such certified copy. The Probate Court
shall indicate the omission hereby permitted, in the
certified copy, by the words "and other property sit-
uated in county, or counties,
Minnesota" inserted in the certified copy at the points
where the omissions occur. Such certified copy shall
be entitled to record in the office of the Register of
Deeds and in the office of the Registrar of Titles of the
County, or counties, in which the real estate or other
property in said certified copy described or any part
thereof is situated. Such certitfied copy, or a copy
of any authorized record of such certified copy, cer-
tified by the person entitled to the official custody
thereof to have been compared by him with the or-
iginal or the record thereof and to be a correct tran-
scription therefrom, shall be received in evidence in
all cases with the same force and effect given to such
original decree relative .to the matter in said cer-
tified copy or the record thereof contained. If such
officer have by law an official seal his certificate shall
be authenticated thereby. (4708) [8428] (Amended
'27, c. 365)

1. Form of certificate—Applicable to Judgment roll of
foreign court (86-33, 90+7). Not applicable to exemplifi-
cation of judgment of justice court of foreign state (70—
433, 73+155); nor to certification of copy of resolution
designating newspaper for publishing delinquent tax
list (59-82, 60+845). Clerk Of probate court authorized
to make certificate and use seal (86-140, 90+378). Cited
(14-236, 173; 35-532, 29+347).

2. ArtmissiMlity of certified copies—13-46, 39; 20-234,
212: 36-156, 30+659; 74-325. 77+207; 85-35, 88+2; 86-140,
90J-378; 96-219, 104+955, 957; 115-321, 132+208. See 129-
464, 148+459.

9863. When seal not necessary—Section 9862 shall
not be construed to require the affixing of the seal of
the court to any certified copy of a rule or order made
by such court, or to any paper filed therein, when such
copy is used in the same court or before any officer
thereof. (4709) [8424]

9864. Instruments acknowledged—Evidence—Every
written instrument, except promissory notes, bills of
exchange, and the last wills of deceased persons, may
be acknowledged in the manner now provided by law
for taking the acknowledgment of deeds, and the cer-
tificate of the proper officer indorsed thereon shall en-
title such instrument to be read in evidence in all
courts and elsewhere without other proof of execution.
(4710) [8425]
34-263, 25+592; 36-156, 30+659; 50-414, 52+907; 53-171,

54+1052; 64-284, 67+5. As evidence of delivery (102-382,
113+912; 114-44, 130+14). See 146-96. 177-4-1019.

9865. Deposit of papers with register or clerk—
Every register of deeds, and every clerk of a court of
record, upon being paid the legal fees therefor, shall
receive and deposit in his office any instruments or
papers which shall be offered him for that purpose,
and, if required, shall give to the person depositing
the same a receipt therefor. (4711) [8426]

211+11, note under § 9215.

9866. To be indorsed and filed—Such instruments
or papers shall be filed by the officer receiving the
same, and so indorsed as to indicate their general
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nature, the names of the parties thereto, and time
when received, and shall be deposited and kept by him
and his successors in office in the same manner as his
official papers, but in a place separate therefrom.
(4712) [8427]

9867. How withdrawn—Papers and instruments so
deposited shall not be withdrawn from such office ex-
cept upon the written order of the person depositing
the same, or his executors or administrators, or on the
order of some court for the purpose of being read in
such court, and then to be returned to such office.
When so deposited, they shall be open to the examin-
ation of any person desiring the same upon payment
of the fees, if any, allowed by law. (4713) [8428]

9868. Certificate of officer that paper cannot be
found—The certificate of any officer to whom the legal
custody of any instrument belongs, stating that he
has made diligent search for such instrument and that
it cannot be found, shall be prima facie evidence of the
fact so certified to in all cases, matters and proceed-
ings. (4714) [8429]

67-197, 69+887.
9869. Copies of government records, etc.—Copies of

any records or documents belonging to and being in
any of the governmental departments of the United
States, authenticated as such, so as to entitle the
same to be received as evidence, in the courts of the
United States, shall be received as evidence in the
courts of this state. (4715) ' [8430]

67-197, 69+887.

9870. Copies of record of death in certain cases—
That in all cases of joint tenancy in lands, and in all
cases where any estate, title interest in, or Hen upon,
lands, has been or may be, created, which estate, title
interest or lien was, or is, to continue only during the
life of any person named or described in the instru-
ment by which such estate, title, interest or lien was
created, a copy of the record of the death of any such
joint tenant, or of the person upon whose life such
estate, title, interest or lien was or is limited, duly
certified by any officer who is required by the law of
the state or country in which such record is made, to
keep a record of the death of persons occurring within
the jurisdiction of such officer, may be recorded in the
office of the register of deeds of the county in which
such lands are situated, and such certified copy or
such record thereof in said office or a duly certified
copy of such last mentioned record shall be prima
facie evidence of the death of such person and the
termination of such joint tenancy and of all such
estate, title, interest and lien as was or is limited upon
the life of such person. ('13 c. 251 § 1) [8431]

LOST INSTRUMENTS
9871. Proof of loss—Whenever a party to an action

is permitted to prove by his own oath the loss of any
instrument, in order to admit other proof of the con-
tents thereof, the adverse party, before the admission
of such proof, may also be examined on oath to dis-
prove such loss and to account for such instrument.
(4716) [8432]

9872. Evidence of contents of lost bill, etc.—When-
ever it appears on the trial of an action founded upon
a negotiable promissory note, bill of exchange, bond,
or other instrument for the payment of money, or in
which any such instrument might be allowed as a set-
off or counterclaim, that such instrument was lost
\vriile it belonged to the party claiming the amount due
thereon in such action, parol or other evidence of the
contents thereof may be given on such trial, and, not-

withstanding the instrument was negotiable, such party
shall be entitled to recover the amount due thereon as
if it had been produced upon compliance with the pro-
visions of | 9873. (4717) [8433]

Lost check (103-340, 114+1129; 114-85, 130+542).

9873. Bond to be given, when—To entitle a party to
a recovery in such case, he shall execute a bond to the
adverse party before judgment is entered, in a penalty
at least double the amount of such instrument, ap-
proved by the court, or, in case no trial is had, by
the clerk, conditioned to indemnify the adverse party,
his heirs and personal representatives, against all
claims by any other person on account of such instru-
ment, and against all costs and expenses by reason of
such claims: Provided, that if the statute of limita-
tions has run against such instrument while the action
is pending, and before a recovery is had thereon, the
court, in its discretion, may reduce the amount of the
penalty, or permit judgment to be entered without
bond. (4718) [8434]

14-406, 308; 103-340, 114+1129.

9874. Deed or court records destroyed, etc.—Ab-
stract of title, etc., as evidence—Whenever, upon the
trial of any action or proceeding which is now, or
hereafter may be, pending in any court in this state,
any party to such action or proceeding, or his agent
or attorney, shall make and file an affidavit in such
cause, stating that the original of any deed or other
instrument in writing or the records of any court re-
lating to any lands, the title or any interest therein
being in controversy or question in such action or
proceeding, are lost or destroyed, and not within the
power of such party to produce the same; and the rec-
ord of such deed, instrument or other writing has been
destroyed by fire or otherwise, it shall be lawful for
the court to receive as evidence in such action or pro-
ceeding, any abstract of title to such lands made in
the ordinary course of business before such loss or de-
struction. And it shall also be lawful for the court
to receive as evidence any copy, extract or minutes
from such destroyed records or from the original there-
of, which were at the date of such destruction or loss,
in the possession of any person then engaged in the
business of making abstracts of title for others for
hire. ('05 c. 193 § 1) [8435]

See '15 c. 2S3 admissibility of abstracts.

9875. Copies as evidence—A sworn copy of any
writing admissible under section 1 [9874] of this act,
made by the person having possession of such writing,
shall be admissible in like manner and with like effect
as such writing, provided that the party desiring to
use such sworn copy as evidence shall have given the
opposite party a reasonable opportunity to verify the
correctness of such copy. ('05 c. 193 | 2) [8436]

MISCELLANEOUS PROVISIONS
9876. Account books — Loose-leaf system, etc. —

Whenever a party in any cause or proceeding shall
produce at the trial his account books, and prove that
the same are his account books kept for that purpose,
that they contain the original entries for moneys paid,
goods or other articles delivered, services performed
or material furnished; that such entries were made at
the time of the transactions therein entered; that they
are in his handwriting or that of a person authorized
to make charges in said books, and are just and true
to the best knowledge and belief of the person making
the proof, such books, subject to all just exceptions
as to their credibility, shall be received as prima facie
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evidence of the charges therein contained. If any
book has marks which show that the items have been
transferred to a ledger, it shall not be received un-
less the ledger is produced. Provided, that the entry
of charges or credits, involving money, goods, chattels
or services furnished or received, when the furnishing
or receipt thereof constitutes a part of the usual
course of business of the person on whose behalf such
entry is made, shall be received as evidence tending to
prove the fact of the furnishing or receiving of such
moneys, goods, chattels or services, whether the same
be contained in an account book, or in a so-called loose-
leaf, card or similar system of keeping accounts, and
whether the same be made by handwriting, typewrit-
ing or other similar means, if it shall appear that such
entry was made by a duly authorized person con-
temporaneously with the transaction therein referred
to, as a part of the general system of accounts of the
person on whose behalf the entry is made, and that
the same is made in the usual and ordinary course of
said business. (R. L. § 4719, amended '09 c. 251 § 1)
[8437]

Xot limited to cases where the charges made and ac-
counts Kept are between both parties or between all
parties to the action (77-31, 79+588; 90-370, 90+917. See
73—401', 76+215). Facts entered must be within personal
knowledge of party making- entries (90-370, 96+017).
Sufficiency of foundation (GC-138, G8+855; 76-227, 79+99;
86-133, 90+307; 87-402, 92+228; 139+609). It is not neces-
sary, as at common law, that the books! be authenticated
by the oath of the clerk who made the entries. They
may be verified by the party whose account books they
are and if they are the books of a partnership they may
be verified by any partner though the entries were not
made by him (32-48, 19+82; 36-193, 30+545). Jt is not
necessary that the books be kept in a formal manner or
that the entry be explicitly a "charge," but they must be
original entries substantially contemporaneous with the
transaction. Entries made in a cash book every night
in the usual course of business from slips made at the
time of the transaction are original entries, but entries
made in a journal f rom the stubs of a check book several
days after the giving of the checks are not (21-225; 32-
48, 19+82; 41-235, 42+1022; GG-138, 68+855). The statute
does not exclude the common law mode of proving ac-
counts by the party's clerk (21-225; 22-19). Whether
business entries other than accounts are admissible
when authenticated as provided by this statute is an
open question (66-138, 68+855). Whether entries admis-
sible lies in discretion of court (113-16, 128+1014). Cited
(73-401, 76+215; 83-232, 86+85: 106-20, 118+153). See 124-
189, 144+770; 126-464, 14S+4'59; 127-535, 14S+647; 128-422,
151+190; 140-302, 168+98.

The books of the defendant, sought to be introduced
by the p la in t i f f a proof that he had not made a profi t in
a drug store business, as represented by him when he
sold to the plaintiff , were properly rejected upon the
ground that they failed to show that the representation
was un t rue 159-131, 198+664.

The sufficiency of the showing for the admission of
books of account is, in a measure, addressed to the dis-
cretion of the trial court, whose decision thereon will
not be reversed if there be any proofs fairly tending to
support it. 161-278, 201+421.

Probative effect of books of account. 161-353, 201+548.
A grain commission merchant had its employe, who

made trades upon the floor of the Chamber of Com-
merce, make memoranda on trading cards. At the close
of the day's session these cards were immediately taken
to the office, and from them entries were made in the
day book. The cards were made as a mere temporary
means of securing accuracy. The entries in the books
are the original entries, an i the books are admissible in
evidence without the production of such memoranda.
162-334, 202+740.

Telegrams, no more than any other documents, can be
admitted in evidence without authentication. But a
telegram is suff ic ient ly authenticated, prima facie, when,
from its contents and other circumstances in evidence,
it can be reasonably inferred that the author of the
mes'Jatre is the person sought to be charged or another
lawfully acting for him. 213+553.

9877. Entries by a person deceased, admissible when
—Entries made in any book by a person authorized to
make the same, he being dead, may be received as
evidence in a case proper for the admission of such
book as evidence on proof that the same are in his

handwriting and in a book kept for such entries,
without further verification. (4720) [8438]

9878. Books proved by deposition—When such books
or entries therein are proved by deposition, the pro-
duction of the books before the officer taking the dep-
osition shall be equivalent to producing the same at
the trial, and copies of the entries therein contained
desired to be introduced in evidence may be attached
to the deposition as exhibits, and shall be evidence of
like force and effect as the books. (4721) [8439]

9879. Letterpress copies—The production of a letter-
press copy of any letter, before the officer taking the
deposition, shall be equivalent to producing the same
at the trial, and, when so produced, a copy thereof
may be attached to the deposition as an exhibit, and
shall be evidence of like force and effect as the letter-
press copy itself; but such copies shall not be used
if the original letters are produced at the trial. (4722)
[8440]

Carbon copies (101-263, 112+252).

9880. Minutes of conviction and judgment—A copy
of the minutes of any conviction and judgment, with
a copy of the indictment on which the conviction was
had, duly certified by the clerk in whose custody they
are, shall be evidence of such conviction and judg-
ment, without the production of the judgment roll.
(4723) [8441]

See 123-413, 144+142.

9881. Transcript from justice's docket—A transcript
from the docket of any justice of the peace of a judg-
ment had before him, of the proceedings in the case
previous to such judgment, of the execution issued
thereon, and of the return of such execution, when
certified by such justice, or his successor in office,
shall be evidence to prove the facts contained in such
transcript in any court of the county where the judg-
ment was rendered. (4724) [8442]

9882. Same, for use in different county—To entitle
such transcript to be read in evidence in another coun-
ty, there shall be attached thereto a certificate of the
clerk of the district court of the county in which the
judgment was rendered, specifying that the person
subscribing such transcript was at the date of such
judgment a justice of the peace of such county. (4725)
[8443]

32-544, 21+836.

9883. Proceedings before justice not written—The
proceedings in any case had before a justice, not re-
duced to writing by him, nor being the contents of
any paper produced before him, unless such paper be
lost or destroyed, may be proved by the oath of such
justice, or, in case of his death or absence, by pro-
ducing the original minutes entered in a book kept
by him, with proof of his handwriting; or they may
be proved by producing copies of such minutes, sworn
by a competent witness to have been compared by him
with the original entries, with proof that such entries
were in the handwriting of the justice. (4726) [8444]

An order to show cause why a previous order of the
court denying a motion to vacate a judgment and permit
the defendant to answer should not be vacated, the de-
faul t removed, and the defendant permitted to answer,
is equivalent to leave by the court to renew the first
motion. 15G-231, 194+376.

Whether a judgment shall be vacated and the defend-
ant permitted to answer is within the sound discretion
of the trial court. 156-231. 194+376.

9884. Certificate of conviction—Every certificate of
conviction made and filed by a justice under the pro-
visions of law, or a duly certified copy thereof, shall
be evidence of the facts therein contained. (4727) [8445]
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9885. Exemplification of judgment in another state
•—An exemplification of a judgment rendered by any
justice of the peace in any state, certified by such
justice or his successor in office to be a full and correct
copy from his docket of all the proceedings in that
case, with a certificate of magistracy thereon, signed
by a clerk of a court of record in the county where
such judgment was rendered, and authenticated by the
seal of such court, shall be evidence in any court of
this state of the facts contained in such exemplifica-
tion. (4728) [8446]

19-239, 198; 70-433. 73+155.
Judirment of municipal court of another state was

properly proved by certifiel copy. 210+15.

9886. Inspection of documents—The court before
which an action is pending may order either party to
give to the other, within a specified time, an inspection
and copy, or permission to take a copy, of any book,
document, or paper in his possession or under his con-
trol, containing evidence relating to the merits of the
case. If compliance is refused, the court may exclude
the book, document, or paper, or, if wanted as evi-
dence by the party applying, may direct the jury to
presume it to be as alleged by him. The court may
also punish the party refusing as for a contempt.
This section shall not be construed to prevent a party
from compelling another to produce books, papers, and
documents when he is examined as a witness. (4729)
[8447]

Denied when evidence sought Inadmissible (46-249,
48+907). Ordered before issue Joined (92-353, 100+92).
Federal court cannot order production of books and
papers before trial (192 Fed. 1013). Does not apply to
criminal cases (117-384, 135+1128). Abrogates bills of
discovery (63-91, 65+135). Cited (31-28, 16+417; 35-99,
27+503, 28+218). This section does not apply to criminal
cases (117-334, 13-5+1128).

150-209, 184+855.

9887. Bills and notes—Indorsement—Signature to
instruments presumed—In actions brought on promis-
sory notes or bills of exchange by the indorsee, the
possession of the note or bill shall be prima facie evi-
dence that the same was indorsed by the person by
whom it purports to be indorsed. Every written in-
strument purporting to have been signed or executed
by any person shall be proof that it was so signed or
executed until such person shall deny the signature
or execution of the same by his oath or affidavit; but
this shall not extend to instruments purporting to
have been signed or executed by a person who has
died before the requirement of such proof. (4730)
[8448]

Effect of possession in action on promissory note (28-
396, 10+421; 31-62, 16+466; 37-404. 34+901; 51-343, 53+645;
65-154, 57+1147; 68-166, 70+1083; 84-144 86+872: 91-244,
97+971; 102-72, 112+1048). Checks are within the statute
(59-504, 61+674). The second provision of the statute
applies only to an instrument on which an action is
brought against the maker thereof, or to an instrument
on which a counterclaim or defense against the maker
thereof is founded; an indorsement or assignment being
an instrument within the meaning of the statute (30-441,
16+155; 45-277, 47+967; 73-266, 76+27). Not applicable
where the signer is dead (73-266, 76+27). Applies only
to instruments which purport on their face to have been
signed or executed 'by the party or his agent (29-173,
12+515; 68-108, 70+872; 68-393, 71+399; 74-259, 77+141).
Does not affect force of an acknowledgment (53-171, 54+
1052; 118-350. 136+1041): A rule of evidence; not a rule
of pleading. The only effect of a failure- to comply
with the statute is on the burden of proof (68-108, 70+
872; 78-210. 80+965; 110-82, 124+637). A denial of exe-
cution in a pleading to be effectual under the statute
must be specific and the pleading must be personally
verified. A general denial is insufficient. The verifica-
tion must be positive and not on information and belief
(21-215; 30-308, 15+252; 36-130. 30+461; 47-377, 50+496; 51-
343, 53+645; 61-40. 63+95; 68-108, 70+872). Applicable to
instruments executed by corporations (28-396, 10+421:
37-404, 34+901; 61-274, 63+731; 102-93. 112+889). When
instrument purports to be executed by an agent author-

ity of agent need not be proved (31-62, 16+466; 61-274,
63+731; 68-108, 70+872; 74-259, 77+141). Does not qualify
effect of acknowledgment under section 8425 as prima
facie evidence of execution (102-382, 113+912; 118-350,
136+1041). Accident policy found with papers of in-
sured after his death (110-291, 125+264). See 131-387,
15'5+214; 132-211, 156+265; 134+455.

212+25.
Where a guaranty purports to be executed by a cor-

poration, the statute makes the instrument proof of its
due execution, unless Its execution is denied undej oath.
1FP-94, 198+304.

A corporation cannot become a mere accommodation
surety for others, unless expressly authorized to do so;
but a corporation which Is a large stockholder in an-
other corporation has such an interest therein that it
may become a surety on its obligations. 159—91, 198+304.

•The president of plaintiff sold and indorsed a draft
payable to its order, and, in payment, received defend-
ants' check payable to his_ order and a Liberty bond
transferred to htm. In this action against defendants
for money had and received and for conversion of the
draf t it is held, the proof, establishes prima facie au-
thori ty in the president to indorse and transfer the draft
to defendants. 159-153, 198+422.

Notes signed for a corporation. "Security Elevator
Company, by E. L. Welch, Pres.." are. prima facie evi-
dence of thefr due execution, in the absence of the denial
thereof by "oath or affidavit," referred to in the stat-
ute. 161-30, 200+851.

Where indorsement purports to have been made by
authority of the payee, there is no presumption of want
of such "authority, where it is alleged in the complaint
that the indorsement was duly made by the indorser.
167-394, 209+311.

The latter part of section, making signed written in-
struments automatic proof of their execution, applies
only to an instrument on which the action, or a defense
or counterclaim therein, is based. 209+879.

Inapplicable to telegram?. 213+553.

9888. Indorsement of money received—An indorse-
ment of money received, on any promissory note, which
appears to have been made when it was against the
interest of the holder to make it, is prima facie evi-
dence of the facts therein stated. (4731) [8449]

18-66 51- 29-173, 12+515. May be contradicted or ex-
plained by parol (97-1, 105+971). Cited (97-214, 106+310).
See 133-289, 158+391.

9889. Land office receipts, etc., evidence of title—
The receipt or certificate, signed by the register or
receiver of any United States land office, of the entry
or purchase of any tract of land, or the location of any
tract by a land warrant, shall be prima facie evidence
of title to the lands described in such receipt or certi-
ficate in the person named therein. Such receipt or
certificate may be filed for record with the register
of deeds of the county where the land is located, with
like force and effect as a conveyance of real estate.
(4732) [8450]
8-127, 99; 26-201, 2+497; 29-283, 13+127; 42-312. 44+201;

67-197, 69+887; 84-505, 88+12. See 130-456, 153+871.

9890. Land office certificate evidence of title, when—
The certificate of the register or receiver of any United
States land office, showing when, how, and by whom
any lands within this state were entered under the
homestead, pre-emption, or timber-culture laws ,of the
United States, shall be prima facie evidence that the
person named therein was at the date of such entry
the owner in fee of such lands. (4733) [8451]

29-283, 13+127; 39-191, 39+97; 67-197, 69+887; 92-341.
100+88; 94-289, 102+712.

9891. CertiBcate of department officer—The certi-
ficate of any officer of any department of the United
States government to any fact appearing of record in
his department, authenticated by his official seal if he
has one, shall be prima facie evidence of such fact.
(4734) ' [8452]

9892. Federal census—Population—That the gov-
ernor of the state of Minnesota shall obtain from the
director of the federal census, such certified copies
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C. 92 WITNESSES AND EVIDENCE § 9893

thereof as will show the population of the several polit-
ical divisions of this state, which said certified copies
shall be filed in the office of the secretary of state, and
thereafter the several political divisions of the state
for all purposes, unless otherwise provided, shall be
deemed to have the population thereby disclosed.
Copies thereof, duly certified to by the secretary of
state, shall be prima facie evidence of the facts therein
disclosed in all the courts of this state. ('11 c. 200
§ 1) [8453]

9893. Patents and duplicates—Patents of land is-
sued by the United States, or duplicates thereof from
the records in the general land office, certified by the
commissioner of such land office, may be filed for rec-
ord with the register of deeds of the county in which
such land lies. Such records, or certified copies there-
of, shall be evidence in like manner and to the same
extent as the records or copies of other conveyances.
(4735) [8454]

189 Fed. 276.

9894. Plats of surveys from land office—Certificate
of county surveyor—Any plat of a survey of public
lands, certified by the register of the United States
land office of the district in which such land is situated
to be a true copy of the certified copy of the original
on file in his office, and any certificate by such register
of the surveys or entry and location of, or other facts
in relation to, such lands, taken from the books of such
land office, or from the certificate indorsed on the
copy of the original plat on file therein, are prima
facie evidence of the facts therein stated. The certi-
ficate of any county surveyor or deputy shall be evi-
dence of the facts therein stated, but may be explained
or rebutted by other testimony. (4736) [8455]

12-451, 347; 21-332; 26-201, 2+497; 62-388, 64+922; 151-
295, 186+712.

9895. Instruments, records thereof, and copies—All
original instruments and certified copies thereof author-
ized by law to be recorded, and, if recorded, the record
thereof, or a duly certified transcript of such record,
shall be received in evidence without further proof,
subject to rebuttal. (4737) [8456]

6-25, 1; 9-230, 215; 16-457, 411; 33-271, 22+614; 42-371,
44+130; 45-277, 47+967; 53-171, 54+1052; 66-400, 69+321.

9896. Abstracts of title to be received in evidence—
In any action wherein the title to real property is in
controversy, any abstract of title thereof, duly certi-
fied by any bonded abstractor or by any Eegister of
Deeds of any county wherein said real property is
situated, shall be received as prima facie evidence of
all instruments therein referred to, together with the
records thereof as recorded in the office of the Register
of Deeds of such County. ('15 c. 283 § 1)

9897. Evidence of corporation or copartnership—In
actions brought by a corporation or by any persons as
copartners, or by the indorsees of any such corporation
or copartners, upon any written instrument for the
payment of money only, executed by the defendant to
such corporation by its corporate name, or to such co-
partners by their firm name, the production in evidence
of the instrument upon which the action is brought
shall be prima facie evidence of the existence of such
corporation, or that the persons named as payees in
such instrument are, and at the time of its execution
were, such copartners. (4738) [8457]

30-308, 15+252.

9898. Marriage certificate and record—The original
certificate and record of marriage, made by the per-
son solemnizing such marriage as prescribed by law,

and the record thereof or a duly certified copy of such
record, shall be prima facie evidence of such marriage.
(4739) [8458]

41-^50, 42+602.

9899. Fact of marriage, how proved—When the fact
of marriage is required or offered to be proved before
any court, evidence of the admission of such fact by
the party against whom the proceeding is instituted, or
of general repute, or of cohabitation as married per-
sons, or any other circumstantial or presumptive evi-
dence from which the fact may be inferred, shall be
competent. (4740) [8459]

12-476, 378; 16-243, 214; 25-29; 58-268, 59+1013; 122-407,
142+593.

9900. In prosecutions for forgery, etc., of treasury
notes, etc.—In prosecutions for forging or counterfeit-
ing any note, certificate, bill of credit, or security
issued on behalf of the United States or of any state,
or for uttering, publishing, or tendering in payment
as true any such forged or counterfeit note, certificate,
bill of credit, or security, or for being possessed there-
of with intent to utter and pass the same as true, the
certificate, under oath, of the secretary of the treasury
or of the treasurer of the United States, or of the sec-
retary or treasurer of any state in whose behalf such
note, certificate, bill of credit, or security purports to
have been issued, shall be admitted as evidence for
the purpose of proving the same to be forged or
counterfeit. (4741) [8460]

9901. Bank notes, etc.—In prosecutions for forging
or counterfeiting any notes or bills of a banking com-
pany or corporation, or for uttering, publishing, or
tendering in payment as true any such forged or coun-
terfeit bills or notes, or for being possessed thereof
with the intent to utter and pass them as true, the
testimony of any person acquainted with the signature
of the president or cashier of such bank, or who has
knowledge of the difference in appearance of the true
and counterfeit bills or notes thereof shall be compe-
tent to prove that any such bill or note is counterfeit,
without calling such president or cashier. (4742)
[8461]

9902. Confession, inadmissible when—A confession
of the defendant shall not be sufficient to warrant his
conviction without evidence that the offense charged
has been committed; nor can it be given in evidence
against him whether made in the course of judicial
proceedings or to a private person, when made under
the influence of fear produced by threats. (4743)
[8462]

4-368, 277; 22-76; 29-221, 13+140; 128-163, 150+787; 146-
35, 177+779; 146-136, 178+164; 146-189, 178+491; 151-379,
186+708; 196+279.

Not applicable to prosecution under city ordinance.
157-506, 196+279.

9903. Uncorroborated evidence of accomplice — A
conviction cannot be had upon the testimony of an
accomplice, unless it is corroborated by such other
evidence as tends to convict the defendant of the com-
mission of the offense, and the corroboration is not
sufficient if it merely shows the commission of the
offense or the circumstances thereof. (4744) [8463]

Wlhile the corroborating evidence must be such as
tends to show some connection of th© defendant with
the acts constituting the crime charged, yet it Is not
necessary that there should be corroboration as to every
probative fact. The statute does not require a case
to be made out against the accused sufficient for his
conviction before the testimony of an accomplice can
be considered. The corroborating evidence muet, inde-
pendently of the testimony of the accomplice, tend In
some degree to establish the guilt of the accused, but
need not be sufficiently weighty or full, as, standing
alone, to justify a conviction (28-216, 9+698; 30-522, 16+
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C. 92 WITNESSES AND EVIDENCE § 9904

406; 40-77, 41+463; 73-282, 76+34; 82-434, 85+234; 86-249,
90+390). Need not be sufficient, standing alone, to make
out prima facie case (103-92, 114+363). Whether a wit-
DCSS is an accomplice" is for the jury (28-216, 9+698).
When evidence has a reasonable tendency to corrobor-
ate the testimony of an accomplice its weight is for the
jury (83-434, 85+234). The test as to whether a witness
is an accomplice is, could he himself have been indicted
for the offense, either as principal or accessory? (73-
150, 75+1127; 105-217, 117-483). The following persons
have 'been, held not to be accomplicea: a person pur-
chasing beer on Sunday (37-212, 34+24); a person paying
money for the suppression of evidence of a crime (40-
&5, 41+299); a woman submitting to an abortion (22-238;
56-226, 57+652, 57+1065); a person giving or .offering a
bribe (71-28, 73+626; 73-150, 75+1127). Corroboration Is
not necessary in a prosecution for rape (57-482, 59+479),
or under the bastardy act (29-357, 13+153). Necessity
of corroboration in prosecution for subornation of per-
jury (85-19, 88+22). See 122-493, 142+823; 124-408, 145+
39; 131-276, 154+1095; 135-159, 160+677; 144-361, 175+689;
147-383, 181-1-570; 149-41, 1824-721; 151-318, 186+580; 193+
680, 196+279.

The state's principal witness, an accomplice of the de-
fendant If the defendant was guilty, was sufficiently cor-
roborated, and the evidence sustains" the conviction.
157-168, 195+776.

Not applicable to prosecution under city ordinance.
157-506, 196+279.

One who purchases intoxicating liquor from another
unlawfully In possession of such liquor, with intent to
sell the same, does not thereby become an accomplice.
160-314, 200+93.

The testimony, aside from that of the accomplice,
sufficiently connected defendant with the crime charged.
161-1, 200+816.

There was no error in the instructions excepted to.
161-1, 200+815.

Evidence to corroborate an accomplice must rest on
other than his credit, but it need not be of itselt suffi-
cient to prove guilt. 210J-10.

The testimony of an accomplice that he set the fire Is
corroborated, and it is not necessary to determine
whether or not the testimony of an accomplice alone is
sufficient to prove the corpus delicti. 210+883.

9904. In prosecutions for libel—Right of jury—In
all criminal prosecutions for libel, the truth may be
given in evidence, and if it appears to the jury that
the matter charged as libelous is true, and was pub-
lished with good motives and justifiable ends, the party
shall he acquitted; and the jury shall have the right
to determine the law and the fact. (4745) [8464]

82-452, 85+217.
Even though the jury in a criminal libel prosecution,

under our statute, has the right to determine the law
and the facts, the function of the court Is to instruct
them as to the law applicable to the issues, including
the right given them by said statute. 166-279, 207+648.

9905. Divorce—Testimony of parties—Divorces shall
not be granted on the sole confessions, admissions, or
testimony of the parties, either in or out of court.
(4746) [8465]
6-458, 315; 81-242, 83+988; 86-249, 90+390; 126-85, 147+

825; 152-242, 188+317.
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CH. 91—CONTEMPTS §9814

9798. Admission to bail.
Where warrant does not state whether or not person

shall be admitted to bail and defendant Is before court,
court has jurisdiction. State v. Binder, 190M305, 251NW
665, overruling Papke v. Papke, 30 Minn. 260, 262, 15NW
117. See Dun. Dig. 1706.

0801. Hearing.
In cases of strictly criminal contempt, rules of law

and evidence applied in criminal cases must be observed,
and defendant's guilt must be established beyond a rea-
sonable doubt. State v. Binder, 190M305, 251NW665. See
Dun. Dig. 1705.

9802. Penalties for contempt of court.—Upon the
evidence so taken, the court or officer shall determine
the guflt or innocence of the person proceeded against,
and, if he is adjudged guilty of the contempt charged,
he shall be punished by a fine of not more than $250100.
or by imprisonment in the county Jail, workhouse or
work farm for not more than six months, or by both.
But In case of his inability to pay the fine or endure
the imprisonment, he may be relieved by the court
or officer in such manner and upon such terms as may
be just. (R. L. '05, §4648; G. S. '13, §8363; Apr. 15,
1933, c. 267.)

Contempt is not a "crime" within §9934, and, in view
of $9802. punishment can only be by Imprisonment in
county jail and not in a workhouse. 175M57, 220NW414.

Section 9794 authorizes a punishment for a constructive
contempt whereby right or remedy of a party to an
action or special proceeding is defeated or prejudiced,
a fine exceeding $50 or imprisonment, or both, subject
to limitations of this section. Wenger v. W., 200M515,
274NW517. See Dun. Dig. 1708.

An order discharging an order to show cause and dis-
missing a criminal contempt proceeding can only be re-
viewed by certiorari. and fact that trial court may have
based Its order on mistaken belief that it lacked juris-
diction does not affect mode of review. Spannaua v. L,,
202M497, 279NW21B. See Dun. Dig-. 1391.

9SO3. Indemnity to injured party.
Postnuptial agreements properly made between hus-

band and wife after a separation, are not contrary to
public policy, but the parties cannot, by a postnuptial
agreement, oust the court of jurisdiction to award ali-

mony or to punish for contempt a failure to comply with
the judgment, though it followed the agreement. 178M
75, 226NW211.

Fines for contempt as indemnity to a party in an ac-
tion. 16MinnLawRev791.

9804. Imprisonment until performance.
A proceeding to coerce payment of money is for a

civil contempt. Imprisonment cannot be imposed on one
who is unable to pay. 173M100, 216NW606.

Payment of alimony and attorney's fees. 178M75. 226
NW701.

A lawful judicial command to a corporation Is In ef-
fect a command to its officers, who may be punished for
contempt for disobedience to its terms. 181M559, 233NW
586. See Dun. Dig. 1708.

Father of a bastard cannot be punished for contempt
in not obeying an order to save money which it is not
in his power to obey. State .v. Strong, 192M420, 2B6NW
900. See Dun. Dig. 850. 1703.

One failing to replace lateral support as required by
judgment held guilty of constructive contempt. John-
son v. F., 196M81, 264NW232. See Dun. Dig. 1702.

Habeas corpus is not to be used as substitute for an
appeal or writ of error, and therefore cannot be used to
determine whether or not there was an erroneous deci-
sion of issue whether relator was or was not able to pay
alimony supporting order of imprisonment for contempt
State v. Gibbons, 199M445, 271NW873. See Dun. Dig. 4129.

Section relates simply to present coercing of compliance
by imprisonment, which is not authorized unless it be
shown that party complained of has present ability to
comply. Wenger v. W., 200M436, 274NW517. See Dun.
Dig-. 1708.

Provisions authorizng one guilty of contempt to purge
himself are proper and are within the sound discretion of
the court. Id.

A commitment which embodies Judgment of conviction
of criminal contempt, which is unmistakably charged
in commitment, is adequate to entitle sheriff to custody
of defendant until sentence imposed has been served.
State v. Syck, 202M252, 277NW926, Cert, den., 59SCRG4.
See Dun. Dig. 1708.

9807. Hearing.
It la not ag-ainat public policy to receive testimony of

jurors in a proceeding for contempt of one of the jurors
in obtaining her acceptance on the jury by willful con-
cealment of her interest in the case. U. S. v. Clark,
(DC-Minn), IFSupp747. Aff'd 61F(2d)696, aff'd 289US1,
53SCR465.

CHAPTER 92

Witnesses and Evidence

WITNESSES
9808. Definition.
Testimony on former trial admissible where witness

absent from state. 171M216, 213NW902.
Whether collateral matters may be proved to discredit

a witness is within the discretion of the trial court. 171
MS 15, 213NW923.

The foundation for expert testimony is largely a mat-
ter within the discretion of the trial court. Dumbeck v.
C.. 177M261, 225NW111.

Where a witness is able to testify to the material
facts from his own recollection. It Is not prejudicial er-
ror to refuse to permit him to refer to a memorandum
in order to refresh his memory. Bullock v. N.. 182M192,
233NW858. See Dun. State v. Novak, 181M504, 233NW
309. See Dun. Dig. 10344a.

There was no violation of the parol evidence rule In
admitting testimony to identify the party with whom
defendant contracted, the written contract being am-
biguous and uncertain. Drabeck v. W., 182M217, 234NW
6. See Dun. Dig. 33C8.

After primatfacle proof that the person who nego-
tiated the contract the defendant signed was the agent
of plaintiff, evidence of such person's declarations or
statements during the negotiation was admissible. Dra-
beck v. W., 182M217, 234NW6. See Dun. Dig. 3393.

Letter written by expert witness contrary to his testi-
mony, held admissible. Jensen v. M., 185M284, 240NW
656. See Dun. Dig. 3343.

0800. Subpoena, by whom issued.
Power of trial judge to summon witnesses. 15Minn

LawRev350.
9810. How served.
A subpoena issued by Senate investigation committee

sent to person for whom it is Intended by registered
mall is of no effect. Op. Atty. Gen., Apr. 12, 1933.

Subpoena to appear before senate committee must be
served by an Individual and one sent by registered mall
is without effect. Op. Atty. Gen., Apr. 12. 1933.

Secretary of conservation commission could not be
required by subpoena to produce all of his correspond-
ence with certain official before committee of senate
making investigation. Id.

9814. Competency of witnesses.—Every person of
sufficient understanding, including a party, may testify
in any action or proceeding, civil or criminal, in court
or before any person who has authority to receive evi-
dence, except as follows:

3. A clergyman or other minister of any religion
shall not, without the consent of the party making
the confession, be allowed to disclose a confession
made to him in his professional character, in the
course of discipline enjoined by the rules or practice
of the religious body to which he belongs. Nor shall
a clergyman or other minister of any religion be
examined as to any communication made to him hy
any person seeking religious or spiritual advice, aid
or comfort or his advice given thereon In the course
of his professional character, without the consent of
such person. (Act Apr. 18, 1931, c. 206, 51.)

* * * * * *
%. In general.
A justified disbelief In the testimony of a witness

does not justify a finding of a fact to the contrary with-
out evidence in its support. State v. Novak, 181M504,
233NW309. See Dun. Dig. 10344a.

The court did not err in excluding the opinon of plain-
tiffs expert as to values. Carl Lindqulst & Carlson, Inc.,
v. J., 182M529, 235NW267. See Dun. Dig. 3322.

Owner's opinion of the value of his house as It would
have been if plaintiff's work had been properly done,
was admissible. Carl Lindquist & Carlson, Inc., v. J.,
182M529, 235NW267. See Dun. Dig:. 3322(4).
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There was no error in permitting the mother of the
three-year-old child who was injured to testify as to
the indications the child gave of injury at the time of
the accident, nor as to the duration of ita disability.
Ball v. G., 185M105, 240NW100. See Dun. Dig, 3232.

Whether nurse operating hospital could testify as to
her observations of a patient made independently of her
work with doctor, discussed. State v. Voges, 197M85, 266
NW265.

1, All persons not excepted competent.
Except when essential to ends of Justice, a lawyer

should avoid testifying In court In behalf of his client.
Ferraro v. T., 197M5, 2G5NW829. See Dun. Dig. 10306a.

In bastardy proceedings wherein there was no excep-
tion or objection to charge, court did not err in submit-
ting case to Jury in absence of proof that child was born
alive or was still living, and no proof that defendant was
not husband of complaining' witness, since it is not con-
ceivable that defendant would not attempt to deceive
state by setting forth his rights under 558579, 9814(1).
State v. Van Guilder, 199M214, 271NW473. See Dun. Dig.
840.

3. Subdivision 1.
Not applicable in action by wife to set aside convey-

ance obtained by fraud of husband. 173M51, 216NW
311.

Prohibition of this subdivision applies in actions for
alienation of affections. 175M414. 221NW639.

Plaintiff in action for alienation or criminal conversa-
tion could not testify to admissions made to him by his
deceased wife concerning meretricious relations with
defendant, though defendant requested him to ask his
wife about the matter. 177M577. 226NW195.

Husband and wife are competent to give evidence
that the former Is not the father of a child of the wife
conceived before the dissolution of the marriage by di-
vorce. State v. Soyka, 181MS02, 233NW300. Sea Dun.
Dig:. 10312.
' Defendant by calling his wife as a witness waived MB

privilege. State v. Stearns, 1S4M452, 238NWS95. See
Dun. Dig-. 10312(59).

Wife cannot be examined as a witness for or against
her husband without his consent. Albrecht v. P., 192M
557. 257NW377. See Dun. Dig. 10312.

Statute does not apply to cases where the testimony
of mother of illegitimate child Is sought to be used
against man being tried under illegitimacy statutes and
wnom she has married prior to trial. State v. Feste, 285
NW85. See Dun. Dig. 10312.

In will contest there was no error in refusal to permit
divorced wife of decedent to testify as to a conversation
with testator which had occurred during marriage, Os-
bon's Estate, 286NW30G. See Dun. Dig. 10312.

Some observations on the law of evidence: Family re-
lations. 13MinnIJawRevG76.

4. Subdivision 2.
Volunteering information on the witness stand. 171M

492, 214NW666.
On application to share in grandfather's estate on

ground of unintentional omission from will, communica-
tions between testator and attorney who drew will were
not privileged. 177M169, 225NW109.

Communications by a testator to attorney drafting his
will are not privileged in litigation over estate between
persons, all of whom claim under testator. Hanefeld v.
F., 191M547, 254NW821. See Dun. Dig. 10313.

4%. Subdivision 3,
For a confession to a clergyman to be privileged It

must be penitential In character and made to him In
his professional character as such clergyman in confi-
dence while seeking religious or spiritual advice, aid,
or comfort, but the court cannot require the disclosure
of the confession to determine if It Is privileged. In
re Swenaon, 183M602, 237NW689. See Dun. Dig. 10314.

Statement of the witness held not given by way of
confession or in obtaining spiritual comfort or conso-
lation and w.-is not privileged. Christensen v. P., 189M
548, 250NW363. See Dun, Pig. 10314a.

Privilege of confidential communications made to
clergyman. IRMinnLawRevlOB.

G. Subdivision 4.
180M205, 230NWG4S.
In action on life insurance policy, testimony of dieti-

tian who had directed diet of insured, held admissible.
First Trust Co. v. K., (USCCA8), 70F(2d)48.

Information acquired by a physician in attempting to
revive a patient, and opinions based thereon, are within
protection of section, although patient may have been
dead when such attempts were made. Palmer v. O., 187
M272. 245NW146. See Dun. Dig. 10314.

A doctor may testify that he has been consulted but
he may not against objection disclose any Information
which he obtained at such consultation. Stone v. S., 189M
47, 248NW2S5. See Dun. Dig. 10314.

Admission In evidence of privileged communication to
physicians was immaterial where other testimony re-
quired a directed verdict. Sorenson v. N., 195M298, 262
NW8G8. See Dun. Dig. 10314.

Where examination and treatment of a patient by two
or more physicians or surgeons is a unitary affair-and
patient permits one of them, as his own witness, to
testify as to whole matter, privilege is waived. Doll v. S.,
201M319. 276NW281. See Dun. Dig. 10314.

Privilege of physician performing autopsy. 12MiimLaw
Rev390.

Communications between superintendent of state hos-
pital and patient are privileged. Op. Atty. Gen., May
9, 1933.

0. Sob division 5.
Commercial Union Ins. Co. v. C., 183M1, 235NW634.

See Dun. Dig. 10315(20).
Court properly sustained objection to question asked

prosecuting attorney with respect to a disclosure made
to him by an accomplice of accused who testified against
defendant, though proper foundation was laid for im-
peachment. 172M106, 2HNW7S2,

City clerk may withhold from public Inspection let-
ters and papers which are not a part of regular flies
and records prescribed or required to be kept by law.
or consist of communications made to city clerk or other
official in official confidence and public interest would
suffer by their Inspection or disclosure. Op. Atty. Gen..
Oct. 26, 1933.

Confidential information given to child welfare board
should be classed as privilege and Its disclosure would
be contrary to public interest Op. Atty. Gen.. Dec. 29.
1933.

Public records of a municipality are open to inspection
by any citizen of the state. Op. Atty. Gen. (59a-6), Apr.
27, 1934.

Subject to this subdivision records of state department
of education and of public schools are open to any tax-
payer. Op. Atty. Gen. (8511), Apr. 2, 1935.

Records of Seed Inspection Division are open to in-
spection by any one having a legitimate interest there-
in. Op. Atty. Gen, (136e), July 29, 1936.

7. Subdivision 3.
Whether a plaintiff, committed to state hospital at

Fergus Falls, might testify was a question for trial
court. Ross v. D., 203M321, 281NW76. See Dun. Dig.
10310.

0815. Accused.
1. In general.
Allusion to fact that defendant did not take stand Was

harmless in view of strong evidence of guilt. State v.
Zemple. 19GM159, 264NW587. See Dun. Dig. 10307.

Prosecuting attorney cannot comment on failure of de-
fendant to testify. State v. Bean, 199M16, 270NW918.
See Dun. Dig. 10307.

Failure of defendant to testify In his own behalf or
to produce evidence to meet that furnished by accom-
plices could not be considered against him. State v.
Scott, 203MG6, 279NW832. See Dun. Dig. 10307.

2. Cross-examination of accused.
Statement of defendant in cross-examination that he

never robbed anybody does not put his general char-
acter In Issue. 181M566, 233NW307. See Dun. Dig. 2468.

There was no error in cross-examination of defendant
because It tended to subject him to prejudice on account
of his associations and earlier career. State v. Qulnn,
186M242, 243NW70.

A defendant in a criminal case, who Is a witness in
his own behalf, may be cross-examined upon collateral
matters to affect his credibility and to discredit him, and
to some extent state may inquire into his past life, and
extent of the cross-examination is largely within dis-
cretion of trial court. State v. McTague, 190M449, 252
NW446. See Dun. Dig:. 10307, 10309.

9816. Examination by adverse party.
1. Object and effect of itatute.
The record does not show that appellant had any

ground for complaint because of the ruling of court
denying him the right to cross-examine his co-defend-
ant while the latter was still on the stand after cross-
examination under the statute by respondent's attorney.
Lund v. O., 182M204. 234NW310. See Dun. Dig. 10327.

2. Who mny be called.
In action against railroad there was no error in per-

mitting a district master car builder to be called by
plaintiff for cross-examination, even though not occu-
pying the same position as at the time the cause of
action arose. 175M197. 220NW602.

In a proceeding for discipline and disbarment of an
attorney, he may be called for cross-examination under
thP statute. In re Halvorson, 175M520. 221NW907.

Defendant in default of an answer could be called un-
der the statute. 176M108, 222NW576.

A railway section foreman held properly called for
cross-examination In action against railroad. 176M331,
223NW605.

Attorney Involved In transaction, but not a party, held
improperly called under this section. 180M104, 230NW
277.

In action against owner of truck, it was not reversible
error to permit driver of truck to be called for cross-
examination under statute. Ludwig v. H., 187M315, 245
NW371. See Dun. Dig. 10327.

Where summons and complaint were properly served
on a minor and he interposed an answer by his attorney
before any guardian ad litem had been appointed for him
and on day of trial a guardian ad litem was appointed,
such defendant was an actual defendant at the trial who
could be called for cross-examination as an adverse
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party. Wagstrom v. J., 102M220, 255NWS22. See Dun.
Dig. 4454, 4462.

Even though a minor defendant were not a proper
party defendant, it was not prejudicial error to per-
mit him to be called for cross-examination under the
statute, as he could have been called as a witness for
plaintiff and court would have permitted a cross-exami-
nation irrespective of the statute. Id. See Dun. Dig.
422, 10327.

Defendant in bastardy proceeding may be called and
examined. Op. Atty. Gen., Aug. 30, 1929.

S. In what action* or proceeding;*.
A bastardy proceeding is a civil proceeding, not a

criminal action, and defendant may be called by prose-
cution for cross-examination. State v. Jeffrey, 188M476,
247NWG92. See Dun. Dig. 10327d.

4. Scope of examination.
In action against driver of an automobile and his

alleged employer for injuries sustained In a collision. In
which driver admitted alleged employment In his plead-
ings, held it was Improper to permit cross-examination
of driver as an adverse party upon issue of employment.
P. F. Collier & Son v. H. (USCCA8), 72F(2d)626. See
Dun. Dig. 10327.

It was within discretion of trial court to restrict ex-
amination of defendant when called for cross-examina-
tion to matters within his knowledge and of which plain-
tiff had no proof at hand, Bylund v. C-, 203M484. 281
NWS73. See Dun. Dig. 10327(49).

A plaintiff may prove his cause of action by cross-ex-
amination of the defendant. Id. See Dun. Dig. 10327(49).

Statute is remedial, to be construed and applied with
reasonable liberality, but this does not mean that party
calling adversary for cross-examination may ask any
question desired without regard to issues tried or status
of trial. Id. See Dun. Dig. 10327(49).

5. Contradiction and Impeachment of wit new.
A party calling the adverse party under this section,

and failing to obtain the proof sought, held not entitled
to favorable decision on assumption that the testimony
given was false. 178M568, 227NWS96.

1>. Error without prejudice.
Plaintiffs in taxpayers' suit to restrain construction of

a power plant were not prejudiced by the ruling of the
trial court -refusing to allow them to call the village
attorney for cross-examination under'the statute. Duvies
v. V., 2S7NW1. See Dun. Dig. 10327.

9817. Conversation with deceased or Insane person.
Ms. In gen era!.
Whether testimony, objected to as conversation with

a person since deceased, was improperly admitted, was
Immaterial, where only conclusion possible under all
other evidence in case was that industrial commission
properly denied compensation. Anderson v. R., 196U358.
267NW501. See Dun. Dig. 10316.

1. Who incompetent.
175M549, 221NW908.
In action to enjoin barring of right of way claimed

by prescription, defendant and her children had such
an Interest In the subject-matter that they could not
testify as to conversationg between plaintiff and their
deceased husband and father regarding the right of way.
171M368, 214NW49.

Plaintiff in action for alienation or criminal conversa-
tion could not testify to admissions made to him by his
deceased wife concerning: meretricious relations with
defendant, though defendant requested him to ask his
wife about the matter. 177M577, 226NW195.

In action by wife alone to enjoin foreclosure of mort-
gage executed by husband and wife and cancel note
and'mortgage for fraud, husband could testify as to a
conversation with a person since deceased. 17SM4B2, 227
NW501.

New debtor arising by novation was competent to
testify to conversation with deceased creditor. 1SOM
75, 230NW468.

Statements made by an injured person, since deceased,
to a party or person interested in the outcome of the
action, are inadmissible In evidence, and such statements
are not rendered admissible In evidence by the fact
that they are part of the res gestae, or excepted from
the hearsay rule, or classed as verbal acts. Dougherty
v. G., 184M436, 239NW153; note under §9657. See Dun.
Die. 10316.

One financially interested in result of law suit may
not testify to conversations between deceased and other
party. Cohoon v. L.. 1S8M429. 247NW520. See Dun. Dig.
1031Gb.

An executor or administrator, being merely legal rep-
resentative of estate, is a party to record but is not a
party to issue, and is not rendered incompetent to testify
with regard to conversations with decedent. Exsted v.
K., 202M521, 279NW554. See Dun. Dig. 1031(5(37).

Since statute operates to exclude otherwise competent
evidence, it should be strictly, although fairly, construed.
Id. See Dun. Dig. 10316.

Section applies to proceedings under Workmen's Com-
pensation Act. Kayser v. C., 204M578, 282NW801. See
l-Min. Dig. 10316.

Trustee of a particular 100 shares of corporate stock,
although a party of record, was not a party "interest-
ed In the events thereof" with respect to division of stock

not involved In the trust. Keough v. S., 285NW809. See
Dun. Dig-. 1031G.

It was technical error to permit a party to testify that
he had no conversation with deceased concerning a cer-
tain matter, but this would not require a new trial where
other evidence compelled conclusion that witness did
not participate in corporate affairs involved. Id.- See
Dun. Dig. 1031G.

A trustee of an express oral trust in personalty, a
party to suit, but claiming no personal interest in trust,
is not barred from testifying as to conversations with
deceased creator of trust. Salscheider v. H., 28GNW347.
See Dun. Dig. 10310.

Ib. Heir*.
A beneficiary under a will may give conversations with

the testator for the purpose of laying foundation to tes-
tify as to the testator's mental condition. 177M226, 226
NW102.

Declarations of a deceased grantor are not admis-
sible in an action by his heirs to set aside the deed be-
cause of the alleged undue influence and duress used
by the grantee in its procurement; such declarations not
being against the Interest of the grantor. Reek v. R.,
184M532, 239NW699. See Dun. Dig. 10316.

In action by personal representative under Federal Em-
ployers' Liability Act to recover damages for death of
employee, and also for conscious pain and suffering prior
to death, an adult son employee who was In no way de-
pendent upon him was competent to testify as to a con-
versation with deceased as to cause of action for wrong-
ful death, but was Incompetent to testify as to cause of
action for pain and suffering. Noesen v. M., 204M233, 283
NW246. See Dun. Dig. 10316.

Ic. Conversation! between deceased and third person*.
Does not exclude testimony of husband of grand-

daughter and heir as to conversations with decedent.
181M217, 232NW1. See Dun. Dig. 10316.

Court rightly refused to strike as Incompetent testi-
mony of a witness not financially Interested in suit, that
deceased admitted he had agreed to pay his son and
daughter for services they were rendering him. Hol-
land v. M., 189M172, 248NW750. See Dun. Dig. 10316b.

Where so-called admission against interest of de-
ceased person is not in respect to specific Issue litigated,
but rather Indirectly or upon a collateral matter, evi-
dence going to contradict or explain same should be ad-
mitted. Empetieer v. E.. 1D4M219. 2G1NW186. See Dun.
DiK. 3298.

Wives of men dealing with decedent were competent
to testify as to conversation between husbands and de-
ceased. Anderson v. A., 197M252, 266NW841. See Dun.
Dig. 10316.

If. Act* and tranaactlons in KCneral.
As respecting gift of notes by decedent to plaintiff,

latter could not testify that deceased handed note*
properly endorsed to him and that he handed them back
to decedent to take care of them for him. Quarfot v.
S.. 189M451. 219NW668. See Dun. Dip. 10316.

Where claimant introduced proof of statements of de-
ceased in respect to a collateral matter, not In nature
of a direct admission against interest upon litigated
issue, it was error to exclude other statements of de-
ceased to meet or explain the statements Introduced.
Empenger v. E., 194M219, 259NW795. See Dun. Dig. 3237.

Conveyances made of parts of farm on which parties
lived, as one family, were properly received as having
some tendency to show existence or nonextstence of a
contract to will property to daughter-in-law for serv-
ices rendered as claimed by claimant, but diaries of de-
ceased containing no entries relative to any issue
litigated were not admissible. Id. See Dun. Dig. 10207.

It is desirable that court be liberal in receiving evi-
dence of collateral matter tending to prove or disprove
alleged contract upon which claim against decedent la
based, and while admissions against Interest by deceased
are admissible, self-serving statements are not. Id. See
Dun. Dig. 3408.

Res Gestae. 22MlnnLawRev391.
3. Written admin* I OHM and act*.
Action on l i f e insurance policy held not required to be

submitted to jury on ground evidence of decedent's
fraudulent representation rested entirely on testimony
of survivor to transaction with decedent, as statements
of decedent were contained in application signed by him
and attached to policy on which action was based First
Trust Co. v. K., (USCCA8), 79F(2d) 48.

4. Conversation with whom.
A conversation by an interested party with a third

party, if otherwise competent, is not incompetent because
overheard by a party since deceased. Sievers v. S., 189M
576, 250NW574. See Dun. Dig. 1031C.

Insured was necessarily a participant in conversation
resulting In contract that if beneficiaries were not
changed, named beneficiaries would give proceeds of pol-
icy to plaintiffs. Id. See Dun. Dig. 10316.

5. Waiving objection by croaa-exnmlnatlon.
Question to plaintiff by defendant's counsel, held not

to open the door so as to permit him to testify gen-
erally as to conversations with deceased. 175M27. 220
NW154.

7. Waiver.
Objection to competency of witness or evidence can-

not be first raised on motion for new trial or on ap-
peal. 178M4B2, 227NW501.
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9810-1. Witnesses In criminal cases.—If a Judge
of a court of record In any state which by its laws
has made provision for commanding persons within
that state to attend and testify in criminal actions in
this state certifies under the seal of such court that
there Is a criminal action pending In such court, that
a person being within this state is a material witness
in such action, and that his presence will be required
for a specified number of days at the trial of such ac-
tion, upon presentation of such certificate to any
Judge of the district court of the county in which such
person resides, or the county in which such person la
found if not a resident of this state, such judge shall
fix a time and place for a hearing and shall notify
the witness of such time and place.

If at the hearing the judge determines that the
witness is material and necessary, either for the pros-
ecution or the defense in such criminal action, that
it will not cause undue hardship to the witness to be
compelled to attend and testify In the action in the
other state, that the witness will not be compelled
to travel more than one thousand miles to reach the
place of trial by the ordinary traveled route, and that
the laws of the state in which the action is pending
and of any other state through which the witness may
be required to pass by ordinary course of travel will
give to him protection from arrest and the service
of civil and criminal process, he shall make an order,
with a copy of the certificate attached, directing the
witness to attend and testify in the court where the
action is pending at a time and place specified in the
certificate.

This act has been adopted by: Arizona, Arkansas,
Colorado, Idaho, Indiana, Maine, Maryland, Massachusetts,
Michigan, Minnesota, Montana, Nebraska, Nevada, New
Hampshire, New Jersey, New York, North Carolina, North
Dakota, Ohio, Oregon, Pennsylvania, Puerto Rico, Rhode
Island, South Dakota, Tennessee, Utah, Virginia, "West
Virginia, Wisconsin, Wyoming.

If the witness, who is named in such order as above
provided after being paid or tendered by some prop-
erly authorized person the sum of ten cents a mile
for each mile by the ordinary traveled route to and
from the court where the action Is pending and five
dollars for each day that he is required to travel and
attend as a witness, fails without good cause to attend
and testify as directed by such order, he shall be
guilty of constructive contempt of court and shall
be punished according to law. (Act Apr. 11, 1935,
c. 140, 51.)

9810—2. Nonresident witnesses.—If a person, in any
state, which by its laws has made provision for com-
manding persons within that state to attend and
testify either for the prosecution or the defense in
criminal actions in this state, is a material witness in
an action pending in a district court of this state, a
judge of such court may issue a certificate under the
seal of the court stating these facts and specifying
the number of days the witness will be required.
This certificate shall be presented to a Judge of a
court of record in the county in which the witness
resides, or the county in which he is found if not a
resident of that state.

If the witness is ordered by the court to attend
and testify in a criminal action in this state he shall
be tendered the sum of ten cents a mile for each mile
by the ordinary traveled route to and from the court
where the action is pending and five dollars for each
day that he Is required to travel and attend as a
witness. A witness who has appeared in accordance
with the provisions of the order of the court shall not
be required to remain within this state a longer peri-
od of time than the period mentioned in the certifi-
cate. (Act Apr. 11, 1935, c. 140, §2.)

9819—3. Witnesses not to be subject to arrest OP
service of process.—If a person comes into this state
in obedience to a court order directing him to attend
and testify in a criminal action in this state he shall
not, while In this state, pursuant to such court order,
be subject to arrest or the service of process, civil or
criminal, In connection with matters which arose be-
fore his entrance into this state under such order.

If a person passes through this state while going
to another state in obedience to a court order requir-
ing him to attend and testify in a criminal action in
that state or while returning therefrom, he shall not,
while so passing through this state, be subject to ar-
rest or the service of process, civil or criminal, in
connection with matters which arose before his en-
trance into this state pursuant to such court order.
(Act Apr. 11, 1935, c. 140, §3.)

9819-4. Interpretation of act.—This act shall be
so interpreted and construed as to effectuate its gen-
eral purpose to make uniform -the law of the states
which enact it. (Act Apr. 11, 1935, c. 140, §4.)

DEPOSITIONS
9832. Informalities and defects—Motion to sup-

press.
Suppression of deposition, held not prejudicial error

1S1M217, 232NW1. See Dun. Dig. 422.
Bond was sufficiently Identified in deposition of ex-

pert witness on value to make his testimony admissible.
Ebacher v. F., 18SM268. 246NW903. See Dun. Dig. 2715.

PERPETUATION OF TESTIMONY

Act to provide for perpetuation of evidence of sales
of pledged property. Laws 1931, c. 329, ante, $8359-1.

JUDICIAL RECORDS—STATUTES, ETC.
985J. Records of foreign courts.
Authenticated copy of defendant's record of convlc-

tton in another state, if under the same name, is prlma
facie evidence of identity. Op. Atty. Gen,, Apr. 28, 1929.

9852-1. Courts to take judicial notice.—Every
court of this state shall take judicial notice of the
common law and statutes of every state, territory
and other jurisdiction of the United States. (Act
Mar. 24, 1939, c. 77, §1.)

The Uniform Judicial Notice of Foreign Law Act has
been adopted by: Illinois, Indiana, Maine, Maryland,
Minnesota, Montana, North Dakota, Ohio, Oregon, Penn-
sylvania, South Dakota.

9852-2. Courts may obtain information—how.—
The court may inform itself of such laws in such
manner as it may deem proper, and the court may
call upon counsel to aid it in obtaining such informa-
tion. (Act Mar. 24, 1939, c. 77, §2.)

9852-3. Determination to be made by court.—The
determination of such laws shall be made by tbe court
and not by the jury, and shall be reviewable. (Act
Mar. 24, 1939, c. 77, §3.)

9852-4. Evidence.—Any party may also present to
the trial court any admissible evidence of such laws,
but, to enable a party to offer evidence of the law
in another jurisdiction or to ask that judicial notice
be taken thereof, reasonable notice shall be given to
the adverse parties either in the pleadings or other-
wise. (Act Mar. 24, 1939, c. 77, §4.)

9852-5. To be issue for court.—The law of a juris-
diction other than those referred to in Section 1 shall
be an issue for the court, but shall not be subject
to the foregoing provisions concerning judicial notice.
(Act Mar. 24, 1939, c. 77, §5.)

9852-6. Interpretation of act.—This act shall be so
interpreted and construed as to effectuate its general
purpose to make uniform the law of these states
which enact it. (Act Mar. 24, 1939, c. 77, §6.)

9852-7. Title of act.—This act may be cited as the
Uniform Judicial Notice of Foreign Law Act. (Act
Mar. 24, 1939, c. 77, §7.)

9853. Printed copies of statutes, etc.
Hnion'M Minnesota Statutes 1927 were made prlma

facie evidence of the laws therein contained by Laws
1929, c. 6.

When a bill has passed both houses, is enrolled twice,
and the enrolled bills are directly contradictory. In one
particular, and it Is necessary to determine which of
the two acts the legislature intended to enact, the court
may examine the legislative Journals to ascertain the
facts. 172M306. 215NW221.
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9855. Statutes of other states.
Uniform Judicial Notice of Foreign Law Act. Laws

1937, c. 77.
All that ia necessary to authenticate a state statute

to be used In evidence is to have a copy certified by
the Secretary of State under the great seal of the State.
Op. Atty. Gen., Dec. 11, 1931.

DOCUMENTARY EVIDENCE
0859. Affidavit of publication.
In action by administrator to recover purchase price

of land, oral testimony offered to show that In the verb-
al negotiations tor the sale the land was described dif-
ferently from the description in the deed, was properly
rejected. Kehrer v. S., 182M596. 235NW386. See Dun.
Dig. 3368(48).

9863. Official records prtma far'e evidence—Certi-
fied copies—etc.

Op. Atty. Gen., Apr. 14, 1932; note under 59880.
A judgment or order, in proceedings for appointment

of a guardian of an incompetent person and taking from
such person the management of his property, is admissi-
ble in evidence in any litigation whatever, but not con-
clusive, to prove that person's mental condition at time
order or judgment is made or at any time during which
judgment finds person incompetent. Champ v. B., 197M
49, 2G6NW94. See Dun. Dig. 3348.

Certified copies of record of mortgage foreclosure by
advertisement in office of register of deeds are admis-
sible in Iowa without complying with Mason's U. S. C. A.,
Title 28, §688. Bristow v. L., 221 Iowa904, 266NW808.

Records of state department of education and of public
schools are open to inspection by any taxpayer. Op.
Atty. Gen. (8511), Apr. 2. 1935.
UNIFORM BUSINESS RECORDS AS EVIDENCE ACT

The Uniform Business Records as Evidence Act has
been adopted by: Idaho, Minnesota, Montana, North
Dakota, Ohio, Pennsylvania, South Dakota, Vermont.

9870-1. Definitions.—The term "business" shall In-
clude every kind of business, profession, occupation,
calling or operation of institutions, whether carried
on for profit or not. (Act Mar. 24, 1939, c. 78, §1.)

9870-3. Business records as evidence.—A record of
an act, condition or event, shall, in so far as relevant,
be competent evidence if the custodian or other qual-
ified witness testifies to its identity and the mode of
its preparation, and if it was made in the regular
course of business, at or near the time of the act,
condition or event, and if, in the opinion of the court,
the sources of information, method and time of prep-
aration were such as to justify its admission. (Act
Mar. 24, 1939, c. 78, §2.)

9870-3. Interpretation of act.—This act shall be so
interpreted and construed as to effectuate its general
purpose to make uniform the law of those states
which enact it. (Act Mar. 24, 1939, c. 78, §3.)

9870-4. Title of Act.—This act may be cited as the
Uniform Business Records "as Evidence Act. (Act
Mar. 24, 1939, c. 78, §4.)

9870-5. Inconsistent acts repealed.—All acts and
parts of acts which are inconsistent with the provi-
sions of this act are hereby repealed. (Act Mar.
24, 1939, c. 78, §5.)

LOST INSTRUMENTS
0871. Proof of loss.
Evidence to establish lost deed must be clear and con-

vincing. 181M46, 231NW414.

MISCELLANEOUS PROVISIONS
9876. Account books—Loose-leaf system, etc.
Uniform Business Records as Evidence Act. Laws 193U,

C. 78.
Entries or memoranda made by third parties in the

regular course of business under circumstances calcu-
lated to insure accurate and precluding any motive of
misrepresentation, are admissible as prima facie evidence
of the facts stated. It is no longer an essential of admis-
aibility "that the witness should be somehow unavail-
able." I74M558. 219NW905.

A hospital chart was properly admitted as an exhibit.
Lund V. O., 182M204, 234NW310. See Dun. Dig. 3357(95).

Corporate'minute books held sufficiently identified by
the testimony of one who was the auditor and a director
of the corporation. Johnson v. B., 182M385, 234NW590.
See Dun. Dig. 3345(16).

A letter written by one party to a contract, in con-
firmation of it. in performance of an undisputed term
calling for such a letter, accepted without question and

retained by the other party, held such an integration
of the agreement as to exclude parol evidence varying
or contradicting the writing. Rast v. B., 182M392, 236
NW372. See Dun. Dig. 3368.

Books of account regularly and properly kept and
maintained in one's business and identified to be books
of original entries are admissible in evidence. Meyers
v. B., 196M276, 264NW769. See Dun. Dig. 3346.

Account books kept by wife even if considered books
of defendant do not conclusively impeach his testimony
so as to compel findings according to ail entries therein,
Patterson v. R., 199M157, 271NW33G. See Dun. Dig. 3345,
3410.

Ledger sheets of a bank were properly admitted in
evidence, though they were not correct as to charging
of certain checks, where cashier testified that they were
otherwise correct and that he had omitted to enter the
checks for his own purposes. Mendota State Bank v.
R., 203M409, 281NW767. See Dun. Dig. 334C.

In action on flre policy covering stock of goods where
only person who knew of sales and purchases was ab-
sent from trial, such person's reports of sales and pur-
chases to another person and letter's notation thereof
should not be considered where such notations were not
understandable without explanation by the absent person.
Foot v. Y., 286NW400. See Dun. Dig. 3346.

A party's books and records are admissible in evidence
against him as admissions without statutory authentica-
tion necessary where he offers them in his favor. Wentz
v. G., 287NW113. See Dun. Dig. 3345.

Books and records of a corporation the same as those
of an individual may always be received in evidence
against it as admissions. Id. See Dun. Dig. 3346.

9877. Entries by a person deceased, admissible
when.

This section adds nothing to admlssibillty but declares
only what foundation shall be laid. 174M558, 219NW
905.

9880. Minutes of conviction and judgment.
In abatement proceedings in district court, where one

has been convicted of violation of city liquor ordinance,
certified copies of records of municipal court are admla-
sible. Op. Atty. Gen., Apr. 14, 1932.

9884. Certificate of conviction.
Op. Atty. Gen., Apr. 14, 1932; note under J9880.

9880. Inspection of documents.
An order granting or refusing inspection of books and

documents in hands or under control of an adverse party
is not appealable. Melgaard, 187M632, 246NW478. See
Dun. Dig. 29fia. 298(49).

An order for Inspection of books and papers Is an in-
termediate order and so not revlewable by certiorari.
Asplund v. B., 203M533, 282NW473. See Dun. Dig. 1396.

0887. Bills and notes.—Indorsement, etc.
Promissory note could be introduced in evidence with-

out proof of signature. 176M254, 223NW142.
Verified general denial is insufficient to require other

proof than the note itself. 180M279. 230NW785.
Denial of execution of an instrument puts in issue its

making, genuineness of signature, and delivery, where
alleged signer is dead. O'Hara v. L., 201MG18, 277NW232.
See Dun. Dig. 1918.

Where plaintiff alleges a written instrument as an
essential part of his case, execution of which is denied
by answer, burden of proving execution is on plaintiff,
and it is error to Instruct jury that burden of proof
is on defendant to show that instrument is a forgery
or not genuine.. Id. See Dun. Dig. 1918, 34G8, 3469.

A note sued on its prima facie proof of its execution
so as to make it admissible in evidence where answer is
a verified general denial with no specific denial of ex-
ecution by oath or affidavit. Chrlatianson v. L., 203M533,
282NW273. See Dun. Dig. 1039.

9892. Federal census—Population.
Though ordinarily inmates of training schools are not

to be counted as residents of county, county board should
accept official returns of federal or state census as basis
for determining whether or not a redtstricting is re-
quired, even though inmates of such schools were count-
ed as residents. Op. Atty. Gen. (798d), Oct. 15, 1935.

Certified copies of last federal census control for pur-
pose of determining number of liquor stores. Op. Atty.
Gen. (218G-13), May 17, 1939.

9895. Instruments, records thereof, and copies.
Certificates of births recorded under Laws 1870, c. 25,

Laws 1887, c. 1H, or Laws 1913, c. 579, are admissible In
evidence as public records, but unregistered birth occur-
ring before passage of Laws 1913, c. 579, cannot now be
registered, and birth must be proven by other evidence,
though birth occurring subsequent to that enactment
may still be registered with full probative effect. Op.
Atty. Gen. (2250, July 11, 1938.

9896. Abstracts of title to be received in evidence.
Introduction in evidence of an abstract without incor-

porating in settled case instruments referred to in ab-
stract,, which are claimed to create a defect or break in
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chain of title, is not effective to prove a breach of a
covenant of seizin in a deed. Baker v. R., 199M148, 271
NW241. See Dun. Dig. 344.

0899. Fact of marriage, how proved.
Oral or written admissions of other party that mar-

riage exists are admissible in evidence to show common'
law marriage. Ghelin v. J-, 186M405, 243NW443. See
Dun. Dig. 6794(79).

Evidence of general repute or of cohabitation as mar-
ried persona, or any other circumstantial or presumptive
evidence from which facts may be inferred, was com-
petent on question of common-law marriage. Welker'a
Estate, 196M447, 265NW273. See Dun. Dig. 5794.

Common-law marriage in Minnesota. 22MfnnLawRev
177.

9902. Confession, inadmissible when.
If statement of accused be considered as confession of

driving car while intoxicated, corroboratton held suffi-
cient. State v. Winberg, 196M135. 2G4NW578. See Dun.
Dig. 2462.

9903. Uncorroborated evidence of accomplice.
Testimony of accomplices was sufficiently corroborated.

173M598, 218NW117.
Sufficiency of corroboratlon of accomplice. 176M175,

222NW906.
Where it is in fact present, It la not error to instruct

that there is evidence to corroborate an accomplice. 176
M175, 222NW906.

A witness Is an accomplice If he himself could be con-
victed as a principal or accessory. One who gives a
bribe ia not an accomplice to the crime of receiving a
bribe. 180M450, 231NWZ25.

Evidence held not to show that a witness was an a<;-
compllce and the court properly refused to charge as
to corroboration. 181M303, 232NW335. See Dun. Dig.
2457.

Submitting to the Jury as a question of fact the ques-
tion whether two witnesses for the state were accom-
plices held not error. State v. Leuzinger. 182M302, 234
NW308. See Dun. Dig. 2457(9).

Evidence corroborating testimony of accomplices held
sufficient to support the conviction of bank officer for
larceny. State v. Leuzinger. 182M302, 234NW308. See
Dun. Dig. 2457(1).

In absence of request, instruction on necessity of cor-
roboration of accomplice was properly omitted, under
evidence. State v. Qulnn, 186M242, 243NW70.

Evidence held not to show witnesses were accomplices.
State v. Qulnn. 186M242, 243NW70.

Testimony of accomplice held sufficiently corroborated
connecting defendant with the crime of arson. State v.
Padares, 187M622. 246NW369. See Dun. Dig. 2457.

Testimony of accomplice held sufficiently corroborated
to sustain conviction of murder. State v. Jackson, 19SM
111, 268NW924. See Dun. Dig. 2457.

Instructions relative to corroborating evidence to sup-
port testimony of an accomplice held to accurately state
rule. State v. Tslolis, 202M117, 277NW409. See Dun. Dig.
2457.

Corroboration must tend to convict person so charged
and la Insufficient if It merely shows commission of of-
fenae or circumstances thereof. State v. Scott, 203M56,
279NW832. See Dun. Dig. 2457.

Section requires corroboration other than testimony of
another accomplice. Id.

Uncorroborated testimony of accomplices as to other
crimes cannot be made basis of corroboration as to a
separate offense for which a person is being tried. Id.

Failure of defendant to testify in his own behalf or to
produce evidence to meet that furnished by accomplices
could not be considered against him. Id.

Where defendant procured Arthur, 19 years old, to
bring his friend Allen, 16 years old, to defendant's apart-
ment, where he, In presence of Arthur, committed sodomy
with Allen, and then with Arthur in presence of Allen,
and was indicted for act with Allen, both boys being
witnesses called by state, court charged correctly that
Allen was an accomplice, but erred in charging that
Arthur was not an accomplice as a matter of law. State
v. Panettl, 203M150, 280NW181. See Dun. Dig. 2457.

In prosecution for forgery evidence held sufficient to
corroborate testimony of an accomplice in issuance of
fraudulent relief orders. State v. Stuart, 203M301. 281
NW299. See Dun. Dig. 2457.

9904. In prosecutions for libel—Right of Jury.
Truth, a defense to libel. 16MlnnLawRev43.
9905. Divorce—Testimony of parties.
Evidence held sufficient to establish willful desertion.

Graml v. G., 184M324, 238NW683. See Dun. Dig. 2776.
9905 H.

COMMON LAW DECISIONS RELATING TO WIT-
NESSES AND EVIDENCE IN GENERAL

See §§9870-1 to 9870-5, relating to laws of other states.
1. Judicial notice.
The courts recognize the fact that tuberculosis in It9

Incipient stage is usually not an incurable malady. Eg-
gen v. U. S- (CCA8), 58F(2d)616.

It is common knowledge that standard automobiles
are held for sale by dealers for schedule prices, even
when old or used cars are traded in. Baltrusch v. B.,
183M470, 236NW924. See Dun. Dig. 3451.

It Is matter of common knowledge that a sterilization
operation upon a male properly done In due course ef-
fects sterilization. Christensen v. T., 190M123, 255NW620.
See Dun. Dig. 3451.

Courts take judicial notice of topography of state.
Erickson v. C., 190M433, 252NW219. See Dun. Dig. 3459.

It is common knowledge that recuperative sources
differ very much In Individuals even of same age and
outward appearance. Howard v. V.. 191M245, 253NW766.
See Dun. Dig. 3451.

The court judicially knows that mail would ordinarily
be received at Morris. Minn., one day after it was de-
posited In St. Paul. Minn. Devenney's Estate. 192M265,
256NW104. See Dun. Dig. 3456.

District court may take Judicial notice of authority of
particular municipal court. Untiedt v. V., 195M239, 262
NW5C8. See Dun. Dig. 3452.

Court cannot take judicial notice of practical construc-
tion of city charter. State v. Goodrich, 195M644, 264NW
234. See Dun. Dig. 3452.
It is a matter or common knowledge that hazards are

created likely to lead to disastrous results where a driver
suddenly swerves out of his traffic lane at a point where
he has no opportunity of seeing what Is approaching
from other direction. Cosgrove v. M.. 196M6, 264NW134.
See Dun. Dig. 3451.

On appeal after second trial, evidence taken at first
which is no part of record at second cannot be considered
by Judicial notice or otherwise. Taylor v. N.. 196M22,
264NW139. See Dun. Dig. 3455.

It is well known that a river often, either suddenly or
gradually, varies its course and flows to a greater or
lesser extent within river base or valley. Lamprey v.
A., 197M112. 266NW434. See Dun. Dig. 3451.

It is common knowledge that by reason of dry and hot
summers, lakes In southern part of state suffered great
lowering of the water level during yeara prior to 1935.
Meyers v. L., 197M241, 266NW861. See Dun. Dig. 3451.

Court takes judicial notice of process of distributing
bottled milk at retail. Franklin Co-Op. Creamery Ass'n.
v. E., 200M230, 273NW809. See Dun. Dig. 3451.

It is common knowledge that speed of street cars Is
reduced on approaching street intersectlona. Geldert v.
B., 200M332, 274NW245. See Dun. Dig. 3451.

It is common knowledge that Industrial insurance la
frequently written on lives of children of tender age
without their knowledge and consent, and that in many
instances group policies are written covering lives of all
employees In industry without knowledge or consent of
such employees, or at least some of them. Dight v. P.,
201M247, 276NW3. See Dun. Dig. 3451.

It is common knowledge that sidewalks are often
laid and repaired by abutting owner after council has
ordered them built or repaired. Nelson v. C., 201M305,
276NW234. See Dun. Dig. 3451.

Municipal court and supreme court on appeal must
take notice of provisions of city charter. Prudential
Co. v. C., 202M70, 277NW351. See Dun. Dig. 3452.

Since the Declaration of Independence, the law of Great
Britain and its dependencies is the law of a foreign
country and, like any other foreign law, is a matter of
fact with which the courts of this country cannot be
presumed to be acquainted or take Judicial notice of,
bnt which must be pleaded and proved. Greer v. P., 202
Mfl33, 279NW568. See Dun. Dig. 3453.

It is common knowledge that large department stores
suffer so from depredations of shoplifters that private
detectives are necessary for protection. Hallen v. M.,
203M349, 281NW291. See Dim. Dig. 34R1.

It Is common kiiowledee that nothing imposes upon a
motorist the duty of extra care more than icy or slippery
roads. Luce v. G., 203M470, 281NW812. See Dun. Dig.
3451.

Court will take Judicial notice that a snow fence of
peculiar character used only by railroads constitutes a
warning of presence of a railroad crossing. Massmann v.
G., 204M170, 282NW815. See Dun. Dig. 3451.

It cannot be concluded as a matter of common or ju-
dicial knowledge that deflation of a left rear tire could
not have caused swerving to right, whether sudden or
otherwise. Lestlco v. K., 204M125, 283NW122. See Dun.
Dig. 3451.

It is common knowledge that persons other than those
In need of poor relief are upon payrolls of government
on its various projects under PWA. CWA, and WPA.
Blackwell, 285NW613. See Dun. Dig. 3451.

Judicial notice is to be taken with caution and every
reasonable doubt as to propriety of its exercise in a given
case should be resolved against It. State v. dousing,
2S5NW711. See Dun. Dig. 3448.

Admission by demurrer does not extend to facts of
which court will take judicial notice. Id, See Dun. Dig.
7520.

Ordinance requiring a fee of $25 per year for license
to engage in business of plastering held not so unrea-
sonable as to Jus t i fy judicial notice of the fact. Id. See
Dun. Dig. 3451.

It is common knowledge that raisers and feeders of
livestock for slaughter often borrow money in order to
carry on and can do so only by giving as security chat-
tel mortgages upon stock being raised and fed for the
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market. Mason City Production Cr. Ass'n v. S., 286NW
713. See Dun. Dig. 3451.

It is common knowledge that short turns cannot safely
be negotiated with an automobile going at 35 miles an
hour. Wenger v. V., 286NW885. See Dun. Dig. 3451.

Court will not take judicial notice of health regula-
tions. Op. Atty. Gen. (225b-4), May 21, 1935.

2. Presumptions and burden of proof.
There is a presumption that death was not suicidal.

New York L. I. Co. v. A. (CCA8), 66F(2d)705.
In action against city for flooding of basement, court

properly charged that burden of proving that storm or
cloud burst was an act of God or vis major was upon
the defendant. National Weeklies v. J., 183M150, 235
NW905. See Dun. Dig. 7043.

Consumer of bread discovering a dead larva in a slice,
which she did not put in her mouth must prove the
baker's negligence, and court properly directed verdict
for the defendant. Swenson v. P., 183M289, 236NW310.
See Dun. Dig. 37S2. 7044.

It will be presumed that county officials proceeded to
spread and collect taxes as was their duty under statute,
though record in suit does not so show. Republic I. &
9. Co. v. B., 187M373, 245NW615. See Dun. Dig. 3435.

Absence of proof on a vital issue loses case for party
having burden of proof on that issue, no matter how
difficult or impossible it is to procure evidence on that
particular point. McGerty v. N., 191M443, 254NW601.
See Dun. Dig. 346D.

There is a presumption that public officers will con-
form to the constitution. Moses v. O., 192M173, 256NW
617. See Dun. Dig. 3435.

In absence of evidence to contrary, presumption that
letter properly addressed and posted with proper postage
affixed is received in due course controls. Devenney's
Estate, 192M2G5, 256NW104. See Dun. Dig. 3445.

Legislature Is presumed to have acted with knowledge
of ail facts necessary to make an intelligent classifica-
tion of persons and things. Board of Education v. B.,
192M367. 256NW894. See Dun. Dig. 1677 to- 1679.

A public official is entitled to presumption that in per-
formance of his duties he acts in good faith according
to his best judgment. Kingsley v. F., 192M468, 257NW
95. See Dun. Dig. 3435.

In action for death in elevator shaft to which there
were no eye witnesses, sentence at end of charge "with
reference to the presumption of due care that accom-
panied the plaintiff , the burden of overcoming: that pre-
sumption rests upon the defendant" held not prejudicial
in view of accurate and more complete instruction in
body of chare-e. Gross v. G.. 194M23, 259NW557. See
Dun. Dig. 7032(99).

Tn action for death by falling into elevator shaft to
which there was no eye witness, it is not absolutely
necessary for plaintiff to prove precise manner in which
deceased, came to fall into pit, even if any of alleged
negligent acts or omissions have been proven, which
reasonably may be ' found to be cause of fall. Id. See
Dun. Dig. 7043.

Presumption of due care by decedent yields to credible
undisputed evidence. Faber v. H., 194M321, 260NW500.
See Dun. Dig. 2616. 7032.

Circumstantial evidence may rebut presumption of due
care of a deceased. Id. See Dun. Dig. 2616, 7032.

One who loses his life in an accident is presumed to
have exercised due care for his own safety, but presump-
tion may be overcome by ordinary means of proof that
due care wan not exercised. Oxborough v. M., 194M335,
260NW305. See Dun. Dig. 3431. 7032.

Guardian of insane insured person who escaped from
insane asylum and disappeared cannot continue to re-
ceive disability benefits upon a mere presumption of con-
tinuance of life and continuance of disability, but must
show actual physical existence and continuing disability
as required by policy. Opten v. P., 194M580. 261NW197.
See Dun, Dip. 3438.

Doctrine of res ipsa loquitur does not apply in mal-
practice case and opinion evidence of medical experts is
necessary to make out a case. Tates v. G., 198M7, 268
NW670. See Dun. Dig. 3469.

Presumption of regularity on part of public officers
must necessarily prevail until there is some credible evi-
dence to show failure in that regard. Judd v. C., 198M
590, 272NW577. See Dun. Dig. 3436.

One who purchases a municipal warrant is charged
with notice of law under and by virtue of which such
obligation is issued. Id. See Dun. Dig. 6718.

Those dealing with a municipal corporation In matter
of public improvements are conclusively presumed to
know extent of power and authority possessed by munic-
ipal officers with whom they deal. Id.

Public business transacted on a legal holiday is legal
in case of necessity, existence of which will be presumed
in absence of a showing to contrary. Ingelson v. O.,
199M422. 272NW270. See Dun. Dig. 3433, 3436, 9064.

Presumption Is that services rendered by a child to a
parent In home are gratuitous. Anderson's Estate, 199
M588, 273NW89. See Dun. Dig. 7307.

Acts by a municipal officer in charge of a department
are presumed to be in performance of official duties
when acts relate to mattera confided to his control and
supervision. Theisen v. M., 200M515, 274NW617. See
Dun. Dig. 3435.

A police officer ig presumed to know the law and that
it is malfeasance to assist gamblers. State v. Raasch,
201M158, 275NW620. See Dun. Dig. 2448a.

Neither fraud nor undue influence is presumed, but
must be proved, and burden of proof rests upon him who
asserts it. Berg v. B., 201M179, 275NW836. See Dun. Dig.
4035.

Pleadings generally determine upon whom is burden
of proof, and party who has burden of proof carries it
throughout the trial. O'Hara v. L,., 201M618, 277NW232.
See Dun. Dig. 3468, 3469.

Where plaintiff alleges a written instrument as an
essential part of his case, execution of which is denied
by answer,-burden of proving execution is on plaintiff,
and it is error to instruct Jury that burden of proof Is
on defendant to show that instrument Is a forgery or
not genuine. Id. See Dun. Dig. 1918, 3468, 3469.

Right of defendant to have plaintiff bear burden of
proof is one of substance and not of form, and denial of
right in instructions is prejudicial error. Id. See Dun.
Dig. 3468.

Burden of proof extends to every fact essential to
recovery. Id. See Dun. Dig. 3468, 3469.

Burden of establishing causal connection between vio-
lation of statutes and injury is upon plaintiff. Fred-
rickson v. A., 202M12, 277NW345. See Dun. Dig. 7043.

There is a strong presumption that that which has
never been done, cannot by law be done at all. First
Minneapolis Trust Co., 202M187, 277NW899. See Dun. Dig.
S952.

Proposition that where a fact of a continuous nature
Is shown to exist at a certain time, there is a presump-
tion of law that It continues to exist, at least for a
reasonable time, does not apply to question of title and
possession of a diamond ring, which is too often trans-
ferred by gift, pledge, or otherwise. Exsted v. O., 202M
644, 279NW559. See Dun. Dig. 3438.

Presumptions are indulged to supply place of facts and
are never allowed against ascertained and established
facts which annul them. Luce v. G., 203M470, 281NW812.
See Dun. Dig. 3430.

It is to be assumed that one lawfully appointed special
police officer to serve process for a justice of peace and
effectively performing duties for many years qualified
in accordance with law. Russ v. K., 285NW472. See Dun.
Dig-- 3435.

Inferences in findings of fact may properly be drawn
from ;ibseiice of person at trial. Foot v. T., 286NW400.
See Dun. Dig. 3444.

Distinction between risk of non-persuasion and duty
of producing evidence. ISMlnnLawRevGOO.

3. ' 'Death from absence.
After seven years' unexplained absence without tid-

ings, absentee is presumed to be no longer living, but
there is no presumption that he died' at any particular
time during seven years, and death at an earlier date
than expiration of period must be proved like any other
fact by party asserting it. Carlson v. E., 188M43, 246NW
370. See Dun. Dig. 3434.

Where absentee's marital relations were extremely un-
happy, he was Insolvent and a drunkard, and had an-
nounced his intention of seeking employment elsewhere,
jury was not justified In finding death occurred prior to
expiration of seven-year, period. Id.

There is a rebuttable common-law presumption that
a person no longer lives who has disappeared and has
not been heard from for a period of seven years, and In
such a case burden is upon one who seeks to show death
prior to expiration of seven-year period, and such a
death must be shown by evidence that preponderates In
favor of that solution of the disappearance. Sherman v.
M., 191M607, 255NW113. See Dun. Dig. 3434.

In a disappearance case, circumstantial evidence may
justify a finding of death prior to expiration of seven-
year period even in absence of a showing that absentee
waa exposed to a specific peril at time he was last heard
from. Id. See Dun. Dig. 3434.

To give rise to presumption of death after seven year's
unexplained absence, such absence must be from last
usual place of abode or resort. White v. P., 193M263, 258
NW519. See Dun. Dig. 3434, 4844.

Under presumption of death after seven years unex-
plained absence, there is no presumption as to specific
time of death, and it is not filing of petition for admin-
istration or rendering of decree that fixes date of death
as of any particular time. Hokanson's Estate, 198M428,
2VONWG89. See Dun. Dig. 3434.

Presumption of death from seven years' absence. 19
MinnLawRev777.

4. Suppression of evidence.
When a party fails to produce an available witness

who has knowledge of facts and whose testimony pre-
sumably would be favorable to him, and fails to account
for his absence, jury may indulge a presumption or draw
an inference unfavorable to such party. M & M Securities
Co. v. D., 190M57, 250NW801. See Dun. Dig. 3444.

Where relevant evidence is within control of a party
whose interest it would be to produce it and he fails to
produce it without a satisfactory explanation, jury may
infer that evidence if produced would have been unfav-
orable to such party. Vorlicky v. M., 287NW109. See
Dun. Dig. 3444.
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B. Admia«lbllity in general.
Circumstantial evidence is as competent in a personal

injury action as in any other. Sears, Roebuck & Co. v.
P. (USCCA8), 76F(2d)243.

, Evidence of violation of a statute or ordinance which
has not been enacted for the protection of the injured
person Is immaterial. Mechler V. M., 184M476, 239NW605.
See Dun. Dig. 6976.

A witness for plaintiffs was not permitted to testify
to declarations of the living grantor Impugning the
grantees' title, except insofar as such testimony refuted
or impeached that given by such grantor. Reek v. R,,
184M532, 239NW599. See Dun. Dig. 3417.

Testimony of incidents of dissatisfaction and animosity
between grantors and grantees months and years prior
to the execution of the deed was properly excluded as
immaterial and too remote to affect the issue of duress.
Reek v. R., 184M532. 239NW599. See Dun. Dig. 2848.

Testimony to show that one defendant had said plain-
tiff was crazy or foolish was hearsay as to the other
defendant, and Irrelevant, under the pleadings, as to
both defendants. Kallusch v. K., 185M3, 240NW108. See
Dun. Dig. 3286, 3287. ,

It was not error to exclude an opinion of witness al-
ready testified to by him. Supornick v. N., 190M19, 250
NW716. See Dun. Dig. 10317.

Plaintiff, in libel, could not testify as to effect of pub-
lication on his wife and daughter caused by treatment
accorded them, or their conduct and actions in his pres-
ence or oral statements to him detailing remarks and
conduct of others resulting In their humiliation. Thor-
son v. A., 190M200, 251NW177. See Dun. Dig. 5555.

It was not error to admit In evidence fragments of
bone from plaintff's skull where there was controversy
as to character of injury to her head. Johnston v. S., 190
M269,. 251NW525. See Dun. Dig. 3258.

In action on life policy, court did not err in sustaining
objection to question to defendant's district manager
"do you'know whether or not the company would have
issued the policy to Mr. D., if it had known that he had
been a bootlegger," such manager having nothing to do
with approval of applications. Domico v. M., 191M215,
253NW538. See Dun. Dig. 3254.

Where offered testimony Is competent and material.
Its reception Is not discretionary with court; there being
no objection raised as to proper foundation being laid.
Taylor v. N., 192M415, 256NW674. See Dun. Dig. 9728.

Cost of manufacture or production of property Is gen-
erally held admissible as tending In some degree to
establish value. Pryberger v. A., 194M443, 260NW625.
See Dun. Dig. 2576a.

In action for death of pedestrian killed while leading
horses upon shoulder of paved highway, witnesses who
examined locus in quo morning oi next day were prop-
erly permitted to testify as to tracks of horses along
shoulder and across the ditch about where accident
occurred, and as to skid tracks of a car, it being sufficient
that such foundation as situation permits be laid. Raths
v. S., 195M225, 262NW563. See Dun. Dig. 3313.

Court did not err in sustaining an objection to appel-
lant's Inquiry as to plaintiff's occupation, for her attor-
ney had in open court admitted it to be what appellant
desired to prove. Paulos v. K., 195M603, 263NW913. See
Dun. Dig. 3230.

Negative testimony Is competent and of probative value
and weight to be given thereto la for jury, considering
all circumstances surrounding witnesses at time of acci-
dent. Polchow v. C., 199M1, 270NW673. See Dun. Dig.
3238.

In trial of claim by daughter against estate of mother
for services rendered after 1925, contents of letter writ-
ten by mother to daughter In 1918, requesting her to
come home and help with farm work because sons had
eone.to war, were properly excluded as irrelevant and of
no probative value. Anderson's Estate, 199M588. 273NW
89." See Dun. Dig-. 7307.

Issue being as to cubic contents of dikes, engineers'
field notes recording center heights of dikes were prop-
erly admitted as evidence, where there was testimony
showing uniform slop or angle of repo;se of embankments
so that measurement of height showed also base. Bar-
nard-Curtiss Co. v. M., 200M327, 274NW229. See Dun. Dig.
3229.

Where there .was no offer of proof that plaintiff knew
or could know that defendant was under Influence of
Intoxicants while she was his passenger, offer of proof
to show that defendant was under influence of intoxicat-
ing liquors several hours after accident did not go far
enough. Vondrashek v. D., 200M530, 274NWG09. See Dun.
Dig. 9717.

Where court held oral promise to will property void
under statute of fraud, but allowed claimant reasonable
value of services rendered decedent, there was no error
In excluding evidence of value of estate as bearing on
reasonable value of services, decedent's promise not be-
ing: made with reference to value or to amount of serv-
ices to be rendered by claimant. Roberts' Estate, 202M
217, 277NW549. See Dun. Dig. 2567, 3247.

In action by city employee against street railway com-
pany for personal Injuries, evidence in regard to work-
men's compensation received by plaintiff was properly
excluded. Peterson v. M., 202M630, 279NW588. See Dun.
Dig. 9033.

Questions asked plaintiff's wife with obvious purpose
of arousing sympathy of jury by showing that she waB
in bad health should have been excluded and answers
stricken. Ross v. D., 203M321, 281NW76. See Dun, Dig.
3228.

In action for damages for personal injuries to a boy
burned by electricity when taking hold of a cable which
came In contact with a high power line, court properly
permitted plaintiff to show customary practice of in-
sulating non-current metallic wires on power poles that
came within reach of person standing on the ground.
Schorr v. M., 203M384, 281NW523. See Dun. Dig. 7049.

Evidence before administrative tribunals. 23MinnLaw
6. Admission*.
Oral or written admissions by claimant that she is

single and not married are admissible against her on
question of common-law marriage. Ghelin v. J. 186M406.
243NW443. See Dun. Dig. 6794(79).

Admissions made by an insured after he had trans-
ferred to plaintiff's all of his interest in fire insurance
policies, covering certain property against loss by fire,
are not admissible in evidence to establish defense that
insured willfully set fire to property. True v. C., 187M
636. 246NW474. See Dun. Dig. 3417.

Statements of physicians furnished by beneficiary to
insurer as part of proof of death of insured are re-
ceivable in evidence as admissions of beneficiary. Elness
v. P., 190M169, 251NW183. See Dun. Dig. 3410.

Statements made by a physician in proof by husband
of hfa disability, three months before his death, nature of
which wife did not know, were not admissible against
her when she sued on policy as a beneficiary. Id.

A statement made to plaintiff by a mere clerk or sales-
man in store, immediately after an accident, as to posi-
tion of a platform, did not bind store or establish any
negligence on its part. Smith V. E., 190M294, 251NW265.
See Dun. Dig. 3410.

Plaintiff suing employee of garage who at time of
accident .was "driving car of third person on his own pri-
vate business held not estopped in garnishment to claim
liability of liability Insurers of such third party by alle-
gations In main action that defendant was operating auto-
mobile in business of garage. Barry v. S., 191M71, 253
NW14. See Dun. Dig. 3208.

Effect of an admission by one representing a corpora-
tion depends upon whether individual has authority to
speak for it. Peterson v. S., 192M315, 256NW308. See
Dun. Dig. 3418.

Admissions, if material, are always admissible. Hork
v. M., 193M3G6, 258NW576. See Dun. Dig. 3408.

While it- is ordinarily Improper for either court or
counsel to read pleadings to jury, yet, even without its
Introduction in evidence, an admission in a pleading may
be read to jury in argument for adversary of pleader.
Id. See Dun. Dig. 3424, 9783a.

Allegation in answer of an agreement between de-
ceased and husband of claimant, under which parties
lived as one family on farm of deceased, cannot be conr
strued into an admission of a contract between deceased
and claimant to pay her for services rendered him as a
member of household. Empenger v. E., 194M219, 259NW
795. See Dun. Dig. 3424.

Bank suing co-owners of a farm as partners on a note,
purporting to be signed by them as a partnership, was
not thereafter estopped In a suit by a third party to
claim that there was no partnership and that certain
co-owner was alone liable on theory of having signed
under an assumed name, first action being settled and
there being no findings or judgment. Campbell v. S.,
194M502. 261NW1. See Dun. Dig. 3218.

Pleadings of a party may be offered In evidence by his
opponent to show admission. Id. See Dun. Dig. 3424.

Where complaint In another action was Introduced to
Impeach witness, ft was proper to permit attorney who
prepared complaint to testify that witness had not made
statement alleged in complaint and that allegations
therein were of attorney's own origination. Tri-State
Transfer Co. v. N., 198M537, 270NW684. See Dun. Dig.
3424.

An admission of a town in its pleading does not pre-
clude interveners from that town to prove that facts are
to contrary in proceeding involving validity of organiza-
tion and boundaries of a city. State v. City of Chlsholm,
199M403, 273NW235. See Dun. Dig. 3424.

Court erroneously refused to permit cross-examina-
tion of landowner to show that he had made verified
application for reduction of taxes on kclaim that land
had been assessed in amounts exceeding true and aotual
value. Minneapolis-St. Paul Sanitary Dist. v. F., 20 1M
442, 277NW394. See Dun. Dig. 3424a.

Sworn statement of car dealer in registration of a car
that it was absolute owner of a car in possession of
salesman was a persuasive admission that would credit
claim that salesman was absolute owner under a con-
ditional sales contract, as affecting liability of sales
agency arising out of negligence. Flaugh v. E., 202M
615, 279NW582. See Dun. Dig. 3408.

Admissions of a grantee in a deed as to Intention of
parties are admissible. Papke v. P., 203M130, 280NW183.
See Dun. Dig. 3306, 3409.

Copies of a party's income tax statements are admis-
sible as admissions of the facts therein stated. Wentz
v. G., 287NW113. See Dun. Dig. 3408.
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A party's books and records are admissible in evi-
dence against him as admissions without statutory au-
thentication necessary where he offers them in his
favor. Id. See Dun. Dig. 3345.

7. Declaration a.
In action against railroad for death of brakeman, con-

ductor's report to railroad and statements by him at in-
vestigation following accident as to facts thereof, in-
consistent with his testimony, held admissible as sub-
stantive evidence of declarations of his principal. Chica-
go, St. P. M. £ O. R. Co. v. K., (CCA8), 102F(2d)352.

Once a trust is established the subsequent acts or dec-
larations of the donor are not admissible in derogation of
the title of the beneficiary. Bingen v. F., (CCA8), 103F
(l!d)2CO, rev'g (DC-Minn), 23FSupp958.

Statements of good health in applications for rein-
statement of government insurance and for drivers
license are statements against interest and admissible
in action on war risk policy for total disability. Walsh
v. U. S., (DC-Minn), 24FSupp877.

Income tax returns made by deceased In which he re-
ported that he was single were admissible as declara-
tions against interest in a proceeding by one against his
estate as common-law wife. Ghelin v. J., 18GM405, 243
NW443. See Dun. Dig. 6794(79).

Declarations made to hospital and in application for
passport and in the execution of a void holographic will
were not admissible as evidence of pedigree or as part
of res gestae in a controversy by one claiming a com-
mon-law marriage with decedent. Ghelin v. J., 186M405,
243NW443. See Dun. Dig. 5794(79).

Declarations in denial of marriage made by other party
to third persons not in presence of or acquiesced in by
person claiming common-law marriage are inadmissible.
Ghelin V. J., 186M405, 243NW443.

One claiming common-law marriage cannot Introduce
In evidence her own declarations to third persons not
made In the presence of or acquiesced In by other party.
Ghelin v. J., 186M40U, 243NW443. See Dun. Dig. 3287a,
6794(79).

In action under "double Indemnity" provision of life
policy, court erred in permitting physician to testify to
statement made by deceased relative to past occurrences
resulting in injury. Strommen v. P.. 187M381, 245NW632.
See Dun. Dig. 3292.
- In workmen's compensation case, explanation by de-
ceased of cause of his limping- was Incompetent. Bliss
v. S., 189M210. 248NW754. See Dun. Dig. 3300.

In workmen's compensation case, history given physi-
cian called to treat deceased employee, insofar as it in-
cluded recitals of past events, was Inadmissible. Id. See
Dun. Dig. 3301.

Trial court properly ruled out evidence of declarations
of deceased grantor whose deed had been placed in escrow
to effect that contract under which it had been so placed
had been abandoned find that he had resumed possession
'and control of premises. Merchants' & Farmers' State
Bank v. 0., 189M528, 250NW366.

Exclusion from evidence of a self-serving letter writ-
ten by plaintiff was proper. Pettersen v. F., 194M265,
2GONW225. See Dun. Dig. 3287a.

Where, in action for personal Injuries caused by mov-
ing a one-man street car on a curve so that plaintiff was
struck by swinging rear end of car while he was seek-
ing passage thereon, a passenger on car stated that she
Informed motorman-conductor of presence of plaintiff
coming to car, it was error to exclude her following
statement that plaintiff must "have gone the other
way"; night being dark and rainy, and she being in a
position for observation superior to that of motorman.
Mardorf v. D-, 196M347, 265NW32. See Dun. Dig. 3237.

Court properly excluded a self-serving paragraph In
a letter. Kolars v. D., 197M183, 2G6NW705. See Dun. Dig.
3305a.

There was no error on accounting of guardian in ad-
mission of evidence as to a statement made by guardian,
before his appointment, as to what fees he would charge,
if appointed. Fredrick v. K., 197M524, 267NW473. See
Dun. Dig. 3286.

Letter from a railroad claim department to a claim
agent containing self-serving declarations held Inadmis-
sible. Marino v. N.. 199M3G9, 272NW267. See Dun. Dig.
328fi, 3287a.

Evidence as to conversations relating to a compromise
or settlement, between parties to action and relating to
one of Issues to be litigated, is Inadmissible. Schmttt v.
E., 199M382. 272NW277. See Dun. Dig. 3425.

Statement of deceased that child would get what was
coming to her was too ambiguous to support a finding
that deceased intended that daughter should receive com-
pensation for her services. Anderson's Estate, 199M588,
273NW89. See Dun. Dig. 7307.

In action by one claiming a parol gift of land from hia
father, court erred in excluding plaintiff's offer to ex-
plain why he stated in bankruptcy proceedings that he
was only a tenant and not owner. Henslin v. W., 203M
16G, 280NW281. See Dun. Dig. 10351.

A party has a right to explain contradictory statements
made by him which have been received in evidence. Id.

Declarations of an insured shortly before his death
appearing to have been made In a natural manner and
not under circumstances of suspicion concerning his
plans and designs are admissible to show his condition
of mind. Scott V. P., 203M547, 282NW467. See Dun. Dig.
3293.

Admisslbillty of extra-judicial confessions of third
parties. 16MinnLawRev437.

Statements of facts against penal Interests. 21MInn
LawRevlSl.

8. Collateral facts, occurrences, and transactions,
In an action for fraud,, where the value of the assets

of a financial corporation at a given time ia in issue, its
record books and history, both before and after the
time in question, may be examined and received as bear-
ing upon such value at the time of the transaction in-
volved. Watson v. G., 183M233, 236NW213. See Dun. Dig.
3247.

Where agreed price of automobile was in dispute, and
It was seller's word against buyer's, trial court had a
large discretion in admitting testimony of collateral mat-
ters tending to show which of the two conflicting stories
is the more probable. Baltrusch v. B., 183M470. 236NW
924. See Dun. Dig. 3228(52).

Competent evidence tending to show defendant's guilt
Is admissible even though it proves his participation in
some other offense. State v. Reilly, 184M266, 238NW492.
See Dun. Dig. 2459(53).

In action against city for damages growing out of car
going through railing on bridge, held not error to ex-
clude proof of other cars going on sidewalk on such
bridge. Tracey v. C.. 185M380, 241NW390. See Dun. Dig.
3253, 7052.

In action to recover installment upon land contract
wherein defendant counter-claimed and sought to enjoin
termination of contract by statutory notice on ground
that conveyance and contract constituted a mortgage,
court did not err In excluding verified complaint In ac-
tion brought by defendant to enforce contract to convey
other land made at same time. Jeddeloh v. A., 188M404,
247NW512. See Dun. Dig. 6155.

Where there Is conflict in testimony of witnesses rele-
vant to Issue, evidence of collateral facts having direct
tendency to show that statements of witnesses on one
side are more reasonable is admissible, but this rulfl
should be applied with great caution. Patzwald v. P.,
188M557, 248NW43. See Dun. Dig. 3228(62).

In action to recover license fee from holder of gas
franchise, evidence of practical construction of similar
ordinance granting electricity franchise was admissible.
City of South St. Paul v. N., 189M26, 248NW288. See
Dun. Dig. 3405.

In action to recover for injuries received In a fall
In defendant's salesroom, based on Its alleged negligence
in permitting waxed linoleum floor to become wet and
sloppy, rendering It slippery and dangerous to users
thereof, it was competent and material to prove that
shortly after plaintiff slipped and fell thereon, another
person slipped and almost fell at substantially same
place. Taylor v. N., 192M415. 256NW674. See Dun. Dig.
3253.

Where so-called admission against interest of deceased
person is not in respect to specific issue litigated, but
rather indirectly or upon a collateral matter, evidence
going to contradict or explain same should be admitted.
Empenger v. E., 194M219, 261NW185. See Dun. Dig. 3233.

On issue of fraud, court properly admitted transactions
between parties tending to prove that one was taking
undue advantage of other whenever he could. Chamber-
lin v. T., 195M58, 261NW577. See Dun. Dig. 3252.

Tn action for personal injuries received when slipping
on floor in place of business, court erred In refusing to
permit testimony of one of plaintiff's witnesses to effect
that a short time after plaintiff had fallen witness en-
tered same room and slipped and nearly fell at substan-
tially same place. Taylor v. N.. 196M22, 2G4NW139. See
Dun. Dig. 3253. .

In order to prove incompetency at time of a particular
transaction, it is proper to show a subsequent adjudica-
tion of incompetency. Johnson v. H., 197M496, 267NW486.
See Dun. Dig. 3438, 3440.

Evidence was properly admitted of other sales of stock
with the same provision, for repurchase on demand, made
with the knowledge and sanction of the president and
officials of defendant. Thomsen v. U.. 198M137, 269NW
109. See Dun. Dig. 3253.

Where an important issue in automobile case was
whether defendant and his witness were intoxicated, it
was not error to allow defendant to show that unfitting
conduct of witness resulted from injuries in accident, as
against contention that defendant had no right to bring
out fact that witness had been injured In accident. Tri-
State Transfer Co. v. N., 198M537, 270NW684. See Dun.
Dig. 3237a.

There can he no valid objection to defendant's bolster-
ing his own case by making most of a matter partly de-
veloped by plaintiffs. Id. See Dun. Dig. 9799.

In action for injuries suffered by car owner when he
attempted to enter car on request of garage mechanic
while it was several feet from floor on hydraulic hoist,
court did not err in receiving plaintiff's testimony that
at a prior time he had at same mechanic's request safely
entered same car on same hoist at same elevation. Btsp-
ing v. K., 202M19, 277NW255. See Dun. Dig. 3252. 3253.

Trial court has a large discretion in admitting evi-
dence of collateral or similar matter to Issues on trial,
as an aid to jury, where, as to such Issues, the oral
testimony is In irreconcilable conflict. Id.

Witness was correctly permitted to state what par-
ticular fact caused her to remember testimony regard-
ing her Interview with owner of car when he called'at
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her employer's garage where car was taken for repairs
after accident. Neeson v. M., 202M234, 277NW91G. See
Dun. Dig. 3233. . ..

In proceeding- under workmen's compensation act for
death of motorman suffering heat stroke, it was not error
to exclude offer of proof that, no other claim for heat
stroke had been made against street railway during its
long operation of its street cars by electricity. Ruud v.
M., 202M480, 279NW224. See Dun. Dig. 3229.

Where there is no direct evidence of cause of death
and finding of suicide or accident is an inference de-
termined by probabilities of the evidence, practice or
habit of insured in doing a certain act is relevant and
admissible to support or rebut inferences suggested by
evidence. Scott v. P., 203M547, 282NW4(i7. See Dun. Dig.
3243.

Evidence that a person is of careful and prudent habits
is inadmissible to prove that he was not negligent upon
a particular occasion. Ryan v. 1., 204M177; 2S3NW129.
See Dun. Dig. 7051(99).

In automobile collision case court properly sustained
objections to question to defendant as to whether in all
of his driving he had ever had a collision with anybody.
Id. See Dun. Dig. 7051(99).

In action to determine validity of ordinance requiring
fuel dealers to carry liability insurance, court did not
err in excluding evidence of certain persons engaged In
such business that they had never had an accident. Sver-
kerson v. C., 201M388, 283NW555. See Dun. Dig. 3241.

Admissibility of evidence of a collateral fact depends
upon whether it has a direct, logical tendency to prove
or disprove facts in issue, and question is not so much a
question of law as of sound, practical judgment to be
determined with reference to facts of particular case.
Laughren v. L., 285NW531. See Dun. Dig. 3252.

81£. Mental operation, state of condition.
In libel case, it was competent for plaintiff to testify

relative to his own mental suffering the cause and ex-
tent thereof. Thorson v. A., 190M200, 251NW177. See
Dun. Dig. 5555.

Where motive, belief or intention with which an act
is done is material, a party may show fact directly by
hia own testimony. Henslin v. W., 203M1G6, 280NW281.
See Dun. Dig. 3231.

A party in possession of land under parol gift may
testify directly to the fact that he made improvements
on the land and paid the taxes in reliance upon the
gift. Id.

0. Agency.
While agency may be proved by the testimony of the

agent aa a witness, evidence of the agent's statements
made out of court are not admissible against his al-
leged principals before establishing the agent's author-
ity. Farnum v. P., 182M338, 234NW646. See Dun. Dig.
3410(36), 149(71).

One to whom another was introduced as vice-president
of a corporation held entitled to testify as to his conver-
sation to prove agency. National Radiator Corp. v. S.f
182M342, 234NW648. See Dun. Dig. 149(77)..

A prlma facie case of agency Is sufficient to authorize
receiving in evidence a statement of the agent. State v.
Irish, 183M49, 235NW625. See Dun. Dig. 241.

10. Hear* ay.
Expressions of pain are admissible on the issue of

physical disability, as against- the objection of hearsay.
Proechel v. U-, (CCA8), 59F(2d)648. Cert, den., 287US658.
53SCR122. See Dun. Dig. 3292.

Testimony that deceased wife of decedent said that
she had .given plaintiff certain notes by having decedent
husband endorse them over to plaintiff, held admissible
aa exception to hearsay rule. Quarfot v. S., 189M451.
249NW668. See Dun. Dig. 3291.

Repetition of signals between engineer and his fire-
man, when approaching crossing1, where collision oc-
curred, was hearsay and properly excluded. O'Connor
v. C.. 190M277, 251NW674. See Dun. Dig1. 3286.

Purpose of hearsay rule, and its only proper use, is to
exclude what otherwise would be testimony untested
by cross-examination and unvouched for as to trust-
worthiness by oath. Lepak v. L., 195M24, 261NW484. See
Dun. Dig. 3286.

Making of an alleged oral contract being within issues
and relevant, it was prejudicial error to exclude as hear-
say otherwise competent. testimony of terms of such
contract. Id.

In contest between two groups claiming to be heir of
escheated estate, testimony of one of petitioners as to
what he had learned from his father respecting death
of a near relative was properly received, relating to a
matter of family history. Gravunder's Estate, 195M487,
263NW458. See Dun. Dig. 3295.

Foundation being properly laid, hospital records were
admissible against objection that they were hearsay.
Schmidt v. R., 196MG12, 265NW816. See Dun. Dig. 3357.

Certificate of undertaker was rightly excluded as of no
probative force on issue tried—it being palpably hearsay
of deputy coroner not a physician. Miller v. M-, .198M497,
270NW559. See Dun. Dig. 3286.

Lost section and quarter corners may be proven by
reputation. Lenzmeier v. K^199M10, 270NW677. See
Dun. Dig. .8010. . -

Upon issue of whether driver had consent of owner
to operate at time and place an accident occurred, a
witness who heard instruction of,owner, given to oper-
ator at time :latter took motor vehicle, may testify as

to what they were for purpose of showing extent of con-
sent given, and such instructions are not hearsay, but
are part of issue of consent and admissible as original
evidence. Patterson-Stocking, Inc. v. D., 201M308, 27UNW
737. See Dun. Dig. 3287.

In action by car owner against garage for Injuries re-
ceived when plaintiff attempted to enter car on request
of mechanic while It was elevated several feet upon hy-
draulic hoist, car tipping over, court did not err in ex-
cluding testimony that rules and instructions of garage
corporation strictly prohibited any one from entering a
car when elevated on a hoist, plaintiff haying no knowl-
edge of such rules or instructions. Bisping v. K.. H02M
19, 277NW255. See Dun. Dig. 5839a.

That part of hearsay report of a crime commission was
received when offered by plaintiff is not good reason
for admitting another portion thereof later offered by
plaintiff. Clancy v. D., 202111, 277NW264. See Dun. Dig.
3237, 3286.

In action by candidate for city councilman against
newspaper for libel, grand jury report, crime commis-
sion reports, and reports or resolutions of local associa-
tions, were inadmissible as hearsay. Id. See Dun. Dig.
3286.

Statements of facts against penal interests. 21Minn
LawRevlSl.

11. Res gentle.
The statement of an employee, a city salesman solicit-

ing orders, when in the course of his employment he
entered the place of business of his employer near the
close of his day's work, that he had fallen on the street
as he came In, coupled with the statement that he was
going home, was properly held competent as res gestffi.
Johnston v. N., 183M309, 236NW466. See Dun. Dig. 3300.

Statement of one defendant is admissible against her,
but not against a co-defendant. Dell v. M., 1S4M147, 238
NW1. See Dun. Dig. 3421(83).

A statement of the plaintiff's client, the defendant Ada
Marckel, to her father a few hours after it was claimed
that a settlement was made of two causes of action
brought by her against her father-in-law and co-defend-
ant Amos Marckel, that she was to receive $10,000 was
not a part of the res gestee and was not proof of a
settlement nor of the receipt of money. Dell v. M., 184M
147, 238NW1. See Dun. Dig. 3300.

Defendant's talk and conduct near commission of of-
fense was admissible in prosecution for driving while
drunk. State v. Reilly, 184M266. 238NW492. See Dun.
Die-. 3300.

Testimony of conversation between deceased wife and
witness wherein wife complained of her husband's drink-
ing was admissible as part of res gestse in action by hus-
band for wrongful death of wife. Peterson v. P.. 186
M583, 244NWG8. See Dun. Dig. 3300.

Where one joint adventurer sold out to another a let-
ter written by one of them to bank acting- as escrow
agent held admissible as res gestie. Mid-West Public
Utilities v. D., 187M580, 24GNW257. See Dun. Dig. 3300.

Statement of deceased employee to another employee
that he had bumped his leg held admissible as part of
res gestae. Bliss v. S., 189M210, 248N.W754. See Dun.
Dig. 3300.

Testimony as to the declaration of persons in posses-
sion of property tending to characterize their posses-
sion is admissible under res gestas doctrine. Pennlg v.
S., 189M262, 249NW39. See Dun. Dig. 3306.

In a collision of passenger train of one defendant with
freieht train of other defendant, where crossing of their
roads was governed by an automatic signal system,
there was no abuse of judicial discretion in excluding
testimony of a declaration made by engineer of Great
Northern to third parties, four or five minutes after col-
lision; said engineer having fully testified to what he
said and did prior to collision. O'Connor v. C.. 190M277,
251NW674. See Dun. Dig. 3301.

Court did not err in refusing to permit plaintiff to
testify to a statement he overheard his brother make
more than half an hour after he set fire Involved in ac-
tion on fire policy. Zane v. H.. 191M382, 254NW453. See
Dun. Dig-- 3301.

Plaintiff may not bolster up his case by testifying as
to self-serving declarations made by him as a part of
res Kestne. Fischer v. C., 193M73, 258NW4. See Dun.
Dig. 3305a.

Testimony of witness that driver of car made state-
ment, "I just came from Rochester where I have been
on business for the company," shortly after and at place
of accident, was a recital of past events, not connected
with accident, and was not a part of res gestae or com-
petent to prove agency- Wendell v. S.. 194M368, 260NW
503. See Dun. Dig. 3301.

Time element is sometimes considered in determining
whether declarations are res gestse or narrative, but It
Is not considered controlling. Jacobs v. V., 199M572, 273
NW245. See Dun. Di^. 3300.

As affecting admissibUity of statement of employee as
a part of the res gestee, consideration should be given
to facts that at titne statement •was made there was an
entire lack of motive for the employee to misrepresent,
as where injury appeared so insignificant that employee
could not have given a thought to subsequent application
for compensation. Id.

In workmen's compensation cases a liberal policy
should be followed in admission of declarations as part
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of res g-estce in order that purpose of compensation act
be carried out. Certain statements made by deceased ap-
proximately forty-five minutes after accident held prop-
erly admitted as part of res gestffi. Id. See Dun. Dig.
3301.

In action for injuries to building due to fall of water
tank in process of repair, statement o£ dying helper that
building was rotten, shoring held, and tank was ful l
of water, was inadmissible as a conclusion rather than
statement of fact. Pacific Fire Ins. Co. v. K., 201M500,
277NW22G. See Dun. Dig-. 3311.

A ves gestae statement la inadmissible If it Is a mere
conclusion rather than statement of fact. Id. See Dim.
Dig. 3300.

Whether statements following an accident are res ges-
tae is primarily for the trial court. NouSen v. M., 204M
233, 283NW24G. See Dun. Dig. 3300, 3301.

With evidence of agency in record, declarations of
agent in course of principal's business become admissible
against latter as part of res gestae. Schllck v. B., 286NW
35G. See Dun. Dig. 3300.

Res Gestae. 22MinnLawRev391.
11>£. Articles or object* connected with occuitence or

transaction.
Where car owner's son was in car, at time companion

was killed, and disappeared same night, it was error
not to receive such son's hat in evidence as a circum-
stance bearing upon who was driving car. Ntcol v. G.,
188MG9, 247NW8. See Dun. Dig. 3258.

It was not error to receive in evidence a revolver
found in path plaintiff's brother took when fleeing' from
scene of arson, in action on flre policy. Zane v. H-, 191
M382, 254NW453. See Dun. Dig. 3258.

Use of a human skull on examination of an expert
witness on question whether Insured committed suicide
or accidentally was shot was not improper. Backstrom
v. N., 194M67. 259NW681. See Dun. Dig. 3258.

It was not improper for defendant to mark statements
belonging to plaintiff as defendant's exhibits, and then
offer all of It in evidence where offer was made only for
purpose of getting into record exception to court ruling
that entire statement was not admissible. Trf-State
Transfer Co. v. N.. 198MG37, 270NW684. See Dun. Dig.
9721a.

In action for injuries from eleo.tricity it was not error
to receive in evidence shoes and trousers worn by In-
jured person, showing holes burnad by cur rout, even
though counsel In open court admitted th»t p la in t i f f re-
ceived burns. Schorr v. M., 203M384, 281NW523. See Dim.
Dig. 209C, 3258.

in laying foundation for receipt In evidence of object
claimed to have been cause of accident, It is ordinarily
enough that witness can Identify such object. Lestlco
v. K., 204M125, 283NW122. See Dun. Dig. 3258.

12. Documentary evidence.
See §§9852-1 to 9852-7 relating to business records.
The record books of banks and financial corporations

subject to the supervision of the superintendent of banks.
when shown to be the regular record books of such a
corporation, are admissible in evidence without further
proof of the correctness of the entries therein. Watson
v. G., 183M233, 236NW213. See Dun. Dig. 3346.

A letter from the defendant to the plaintiff, written
after suit was brought, was not erroneously received
when the objection came from the defendant. Harris v.
A., 183M292, 236NW458. See Dun. Dig. 3409.

Recital In lieu bond as to making of note and mort-
gage was evidence of such fact In action on bond.
Danielski v. P., 186M24, 242NW342. See Dim. Dig. 1730a.
3204b.

In unlawful detainer against lessee, admission in evi-
dence of unsigned pamphlet containing- plaintiff's plan
or organization, held error. Oakland Motor Car Co. v.
K.. 186M45E, 243NW673. See Dun. Dig. 3363.

Records of life insurance company made and kept in
usual course of business were admissible in evidence,
and sufficiency of foundation therefor was for trial
court. Schoonover v. P., 187M343, 245NW47G. See Dun.
Dig. 334G. 4741.

Court did not err In holding that there was sufficient
foundation for introduction of a photograph of place of
accident. Kouri v. 0.. 191M101, 253NW98. See Dun. Dig.

'3363.
Matter of sufficiency of foundation for Introduction of

photograph is largely tor trial court. Id.
Testimony of life insurance agent that he was familiar

with instructions given him by Insurer, was sufficient
foundation for Introduction In evidence of instruction
that agents should not furnish claim blanks unless
policy is in force. Kassmir v. P.. 191M340, 254NW446.
See Dun. Dig. 3244. 3251.

Unsigned writing of deceased widow that daughter
was to have all property after her death, held inadmis-
sible as evidence of contractual obligation, there being
nothing to indicate that writing was complete or that
it would not contain much more it and when completed.
Hanefeld v. F.. 1S1M547, 254NW821. See Dun. Dig. 1734.

Record of affidavits filed pursuant to §9648 was com-
petent proof of taxes and insurance paid subsequent to
foreclosure sale by holder of sheriffs certificate. Young
v. P., 192M446, 256NW906. See Dun. Dig. 3355.

In a death action wherein It appeared mother of de-
cedent was sole beneficiary, mortality tables were ad-
missible to show life expectancy of the mother, even If
not admissible to show life expectancy of decedent, who

was in ill health. Albrecht v. P., 192M557, 257NW377.
See Dun. Dig. 3353.

Mortality tables were admissible in evidence in action
for death though evidence indicated that decedent had a
weak heart. Id.

It was error to receive in evidence a copy of a police
report made by olfleer called to the scene of accident.
Duffey v, C., 193M358, 258NW744. See Dun. Dig. 3348.

Certain accommodation notes were so connected with
testimony relating to note Involved in action by accom-
modation maker for damages for breach of agreement to
hold him harmless that evidence touching thereon was
properly received. Cashman v. B., 195M195, 262NW216.
See Dun. Dig. 3237.

Court was justified in holding that foundation for in-
troduction of hospital records was properly laid by stip-
ulation and conduct. Schmidt v. K.. 196M612, 2G5NW816.
See Dun. Dig. 3357.

There is no parallel between hearsay reports of police
ofllcers and hospital charts kept by an attending nurse
for information of physician in charge of patient. Drax-
ten v. B., 19731511, 267NW498. See Dun. Dig. 3286.

There was no error in permitting injured plaintiff's
doctor to refresh his recollection from hospital chart
identified by him as one made during his treatment of
her at hospital. Id. See Dun. DffT. 10328.

Certificate of undertaker was rightly excluded as of no
probative force on issue tried — It being palpably hearsay
of deputy coroner not a physician. Miller v. M., 198M497.
270NW550. See Dun. Dig-. 3348.

Falsity of allegations in a reply may be established by
affidavit. Berger v. F., 198M513. 270NW5S9. See Dun.
Dig. 7GG4.

A pleading in one action may be used as an admission
against same party in another action. Tri-State Transfer
Co. v. X., 19SM537, 270NW684. See Dun. Dig-. 3424.

Admission of hospital chart in evidence was proper
unde r doctrine enunciated in Schmidt v. Riemenschneider
1SCM612, 265NW81G. Taaje v. S.. 199M113. 271NW109 See
Dun. Dig. 3351.

When signatures are proved It is presumed that an
affidavit was actually sworn to by person who signed as
aff iant , and If proof does not embrace a fact necessary
to negative taking of affidavit, presumption will save It
Siewei-t v. O., 2Q2M314, 278NWIG2. See Dun. Difr. 1:19

Instruction as to purpose, weight, and use to be made
of mortali ty tables in connection with death of a person
in III health held correct. Paine v. G., 202M462 279NW
257. See Dun. Dig. 3354.

Admission of mortality tables In evidence was not
error, although deceased was not in normal health at
time he was killed. Id. See Dun. Dig. 3353

In proceedings under Workmen's Compensation Act to
recover compensation for death of motorman suffering a
heat stroke. It was not error to exclude from evidence
records In office of vital statistics showing a high death
rate due to extreme heat during the month involved.
Ruud v. M., 202M480, 279NW224. See Dun. Dig. 3347.

In action for rent against one claiming that he was
only acting as agent for his son in renting store con-
taining stock of goods purchased from third person bills
advertising a sale of stock purchased, circulated by a
certain company of which defendant was president were
admissible In evidence as bearing on defendant's interest

b " S 8 ' G'lt<:fl v ' H- 202Mti10, 27DNW7JI . .See Dun.
In action for in jur ies caused by nuisance at oil sta-

tion wherein issue was whether defendant was in pos-
session of station, court did not err In admitting In evi-
dence defendant's application to city authorities to oper-
ate the station as well aa a stamp used on sales slips at
station, Indicating or characterizing manner of conduct-
Ing station. Noetxelman V. W., 204M26 2S3N\V4JU See
Dun. Dig. 3347.

1-14. Photographs.
Where defendant was permitted to introduce four

photographs of two street cars after they had been
jacked up to permit release of occupants of automobile,
It could not be said that It was error to admit one photo-
graph introduced by plaintiff and described by witness
as "the way it looked when they were jacked up." Luck
v. M., 191MS03, 254NW609. See Dun. Dig. 3233.

There was no error in receiving in evidence for pur-
poses of Illustration and comparison an X-ray of pelvis of
a female two years older than injured plaintiff, X-rays
of whoso pelvis went in evidence without objection.
Draxten v. B.. 197M511, 2G7NW498. See Dun. Dig. 3260,
9728.

IZV&- Heat and •eeondary evidence.
A naturalization certificate lost or destroyed by nre,

may be proved by oral testimony where there is no court
record of its issuance and no better evidence available.
Miller v. B.. 190M362, 251NW682. See Dun. Dig. 3277,
3389.

Testimony of a witness of hia own knowledge as to
rental income of certain property was erroneously
stricken as not best evidence, though he had books of
account which were available. State v. Walso, 196M525,
265NW345. See Dun. Dig. 3263.

AdmlssiblHty of parol evidence to prove a divorce. 16
MinnI_.awRev711.

12%. Demonstrations and experiments In court.
There was no error in permitting a sheriff to demon-

strate by lying on fioor position and posture of deceased's
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body when found. Backstrom v. N., 194M67. 259NW681.
See Dun. Dig. 3255.

Use of skeleton and hammock to demonstrate nature
of'injuries held not prejudicial. Timmerman v. M., 199M
376, 271NW697. See Dun. Dig. 9722.

In proceeding to obtain compensation for death of
motorman suffer ing heat stroke, refusal to admit in
evidence experiment made with car operated by employee
in respect to heat discharged in motorman's cab from
operation of car, made several months after injury in
Question, was matter resting: largely in discretion of com-
mission to admit or reject. Bruce v. M., 202M480, 279NW
224. See Dun. Dig. 3246.

13. Parol evidence affecting writings.
Where from letter Itself, in which writer expressed an

intention to give certain mortgages to plaintiff, inten-
tion of writer could not be determined with reasonable
certainty, evidence of surrounding circumstances at time
of writing and subsequent acts with respect to the
mortgagor was admissible to show intention of alleged
settlor of trust at time of writing. Bingen v. F., (DC-
Minn), 23FSupp958. Kev'd on other grounds, (CCA8), 10o
F(2d)260.

Receipts on checks can be explained by parol evidence,
unless receipt embodies a contract. Wunderlich v. N.,
(DC-Minn), 24FSuppC40.

Where a contract uses the phrase to give a deed and
"take a mortage back," parol evidence is admissible in
aid of construction in .determining whose note was to
be secured by such mortgage. Spiel man v. A., 183M282,
236NW319. See Dun. Dig. 3397.

Parol evidence held inadmissible to vary the terms of
a written contract. Nygaard v. M., 183M388, 237NW7.
See Dun. Dig. 3368.

Parol evidence is inadmissible to show that a legisla-
tive bill was passed at a time other than that stated
In the legislative journals. Op. Atty. Gen., May 1, 1931.

In replevin where defendants counterclaimed for dam-
ages for misrepresentations of plaintiff and defendants'
own agent, parol evidence was Inadmissible to vary or
destroy the written stipulation and release by which the
cause of action against the agent was settled and joint
tort-feasora discharged. Martin v. S., 184M457, 239NW
219. See Dun. Dig. 3368.

An unconditional bond of a corporation, agreeing to
pay to the holder therein named a stated sum of money
on a fixed date, lawfully Issued and sold for full value,
cannot be varied by parol. Helder v. H., 186M494, 243NW
699. See Dun. Dig. 33C8.

It was not error to exclude an offer of proof to effect
that, upon failure of a lessee to effect joint insurance,
lessor took out insurance payable to himself only, pur-
pose being to show a modification of lease and substi-
tution of another tenant. Wllcox v. H., 186M500, 243NW
711. See Dun. Dig. 3375.

Oral testimony is inadmissible to show that parties
meant is an unambiguous written contract. Burnett
v. H., 187M7, 244NW254. See Dun. Dig. 3407.

Oral evidence was admissible to show true considera-
tion for assignments of contract and notes reciting
consideration as "value received." Adams v. R., 187M209,
244NW810. See Dun. Dig. 3373.

Parol evidence Is inadmissible to show that Indorse-
ment on negotiable instrument was intended to be "with-
out recourse." Johnson Hardware Co. v. K., 188M109,
246NW6G3. See Dun. Dig. 1012, 3368.

Extrinsic evidence is not admissible as bearing on in-
tent of insurer where policy is unambiguous. Wendt
v. W.. 188M488, 247NW5G9. See Dun. Dig. 3368.

Parol evidence is inadmissible to show that a prom-
issory note, which by its express terms Is payable on
demand, is not payable until happening of a condition
subsequent. Fljozdal v. J.. 188M612. 248NW215. See Dun.Dlfr. 3374n(92).

Assignment of rents to mort^aRee reciting1 consider-
ation of one dollar contained no contractual considera-
tion and real consideration could be shown. Flower v.
K.. 189M461, 250NW43. See Dun. Dig. 3373.

Parol evidence Is admissible to show fraud in induce-
ment of a written contract. National Equipment Corp.
v. V., 190M59fi. 252NW444. See Dun. Die. 3376.

To be Justified In setting aside a written contract and
holding tt abandoned or substituted by a subsequent
parol contract at variance with its written terms, evi-
dence must be clear and convincing, a mere preponder-
ance being Insufficient. Dwyer v. I.. 190M616, 252NW
837. See Dun. Dig. 1774. 1777.

Even If it be supposed that a signed writing is but
partial Integration of a contract, a parol. contempo-
raneous agreement Is Inoperative to vary or contradict
the terms which have been reduced to writing. Mc-
Creight v. D.. 191M489, 254NW623. See Dun. Dig. 3392.

Proof of promissory fraud. Inducing a written con-
tract, cannot be made by representations contradictory
of the terms of the integration. Id. See Dun. Dig. 3376.
3827.

Oral agreement of real estate mortgagee to extend
time of payment to certain date in consideration of
mortgagor giving chattel mortgage on crops to secure
payment of taxes was not void as an attempt to vary
terms of written Instrument, which instrument was
within statute of frauds. Hawkins v. H., 191M543, 254
NW809. See Dun. Dig. 8855.

Parol evidence rule prohibits proof of a contempora-
neous parol agreement in contradiction of terms of

writing. Crosby v. C., 192M98, 255NW853. See Dun. Dig.
3368.

Although the name of plaintiff's husband was signed to
conditional salea contract by which plaintiff procured
an automobile from dealer, parol evidence was admis-
sible to show that she was real purchaser of car. Saun-
ders v. C., 192M272. 256NW142. See Dun. Dig. 3371.

It being admitted that the conditional sales contract
was blank as to price and terms when signed by the
vendee, oral testimony was admissible, as between the
parties to the contract, to prove that the price and terms
thereafter inserted by the vendor were not those agreed
to or authorized. Id. See Dun. Dig. 3370.

Cause of action being for fraud and deceit, parties
were not restricted by rule that parol evidence may not
be received to vary or contradict written contracts. Nel-
son v. M., 193M455, 258NW828. See Dun. Dig. 3376.

Intent of parties to a written instrument must be
gathered from words thereof after consideration of
whole instrument, and evidence as to intent should not
be resorted to unless there Is some uncertainty or
ambiguity arising from words used. Towle v. F., 194M
520, 261NW5. See Dun. Dig. 3399(84).

In action on promissory note by payee, defendant could
testify and defend on ground that it was orally agreed
that diamond for which note was given could be re-
turned if not satisfactory to woman. Hendrickson v.
B. .194MG28, 2G1NW189, See Dun. Dig. 3377.

Parol evidence is admissible to show that an instru-
ment was delivered to take effect and become operative
only on happening of a certain contingent future event.
Id.

A parol contemporaneous agreement is Inoperative to
vary or contradict terms which have been reduced to
writing. Id.

On a claim against his father's estate for services ren-
dered, it was not error to admit evidence of value of a
fa rm deeded to son upon payment by son's wife of an
amount much less than value of farm, upon issue of
whether or not there was a promise to pay for such serv-
ices In addition to value of farm over amount so paid.
Delva's Estate, 195M192, 2G2NW209. See Dun. Dig. 3232.

Conversations prior to or at time deed was given in
which father indicated his Intentions In regard to claim-
ant, were admissible. Id. See Dun. Dig. 3403.

Evidence that a note was given by the son to the father
long after the deed was given was admissible as show-
Ing a situation inconsistent with the claimed debt. Id.
See Dun. Dig. 3232. ,

Printed "Rural Service Agreement" entered into be-
tween farmer and power company was incomplete and
did not prevent plaint i f f from showing by oral evidence
a collateral agreement as to price to be paid by defendant
for transfer to It of service line and time when payment
was to be made. Bjornstad v. N., 195M439, 263NW289.
See Dun. Dig. 3392.

Rule forbids adding to Instrument by parol where
writing is silent, as well as varying it where It speaks.
Taylor v. M.. 195M448, 2G3NW537. See Dun. Dig. 3368.

Before evidence of oral agreement is received to sup-
plement a written contract it must appear that at least
three conditions exist: (1) oral agreement sought to be
proved must in form be a collateral one; (2) it must not
contradict express or Implied provisions of written con-
tract; and (3) it must be one that parties would not or-
dinarily be expected to embody In writing and it must
not be so clearly connected with principal transaction as
to be part and parcel of It. Id.

Question whether proper Interpretation of contract, in
light of surrounding circumstances and purposes of par-
ties, admits parol evidence to prove a collateral oral
agreement. Is for court. Id.

A document acknowledging receipt of bank stock Is
construed to be contractual In character and not a mere
receipt, and not subject to parol proof of additional con-
tract by defendants to purchase stock not mentioned
therein. Id. See Dun. Dig. 3391.

Parol evidence held admissible with regard to pledging
of stock to secure debt of a third person. Stewart v.
B., 195M543, 263NW618. See Dun. Dig. 3385.

Parol evidence rule was not violated by resort to ex-
trinsic circumstances to show that apparent wife rather
than real wife was beneficiary under a life Insurance
trust. Soper's Estate, 196M60, 264NW427. See Dun. Dig.
3368.

Where a person signs a promissory note In lower left-
hand corner thereof, and two makers sign in lower right-
hand corner, below whose signatures there is a vacant
line, and mortgage securing note recites that note is
signed by two makers who signed in lower right-hand
corner, there is an ambiguity and parol evidence Is ad-
missible to show whether he signed as a maker. Union
Cent. Life Ins. Co. v. F., 196M260, 264NW786. See Dun.
Dig. 3406.

Parol evidence rule has no application where witness
testified as of his own knowledge as to facts also set
forth in books of account. State v. Walso, 196M525. 265
NW34G. See Dun. Dig. 3368.

A mere oral promise or agreement to pay a promissory
note, having a fixed due date, In installments before due,
is invalid, and cannot be shown to vary terms of note
for purpose of showing usury, where no usury has ac-
tually been taken or received by lender. Blindman v. I.,
1H7M93, 266NW455. See Dun. Dig. 3382.
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Plaintiff Is not in position to prove an error' on ad-
mission in evidence of conversations between parties at
time contract and deed were made, having opened up
that subject himself. Priebe v. S., 197M453, 267NW376.
See Dun. Dig. 3237, 3368.

From written documents and facts and circumstances
shown to exist at time of transaction, whereby one bank
contracted with another bank, there appears sufficient
ambiguity in written instruments to admit oral evidence
on question of plaintiff's duty to exercise efforts and
diligence to collect and secure bills receivable. State
Bank of Monticello v. L., 198M98, 268NW918. See Dun.
Dig. 3406.

Where Individual in business organizes a corporation
to take it over, transferring all his assets, subject to his
liabilities and obligations, corporation becomes obligated
to fu l f i l l written contract of individual whereby he em-
ployed a superintendent for business for a term of years,
and fact that corporation assumed employment contract
may be proven by parol. McGahn v. C., 198M328, 269
NW830. See Dun. Dig. 3395.

Acceptance and recording of deed acted as waiver of
any rights that might have existed by' virtue of claimed
prior contract for the latter. Berger v. P., 198M513, 270
NW589. See Dun. Dig. 10019.

Where a deed absolute in form is alleged to have been
given for purpose of securing a loan, court will look
through form of the transaction to determine its char-
acter and will regard it merely as a mortgage if par-
ties so intended. Nitkey v. W., 199M334, 271NW873. See
Dun. Dig. 6165.

Whether deed absolute is mortgage will be ascer-
tained from written memorials of transaction and all
attendant facts and circumstances, although documents
evidencing transaction make a prima facie case for what
they purport to be. Id.

Parol testimony will be admitted to explain meaning
of word other than that meaning generally accepted only
when proof shows a uniform use of word in particular
business in a sense entirely different from its still gen-
erally prevailing signification. Franklin Co-Op. Cream-
ery Assn. v. E., 200M230, 273NW809. See Dun. Dig. 3368.

A release of damages, plain and unambiguous, cannot
be shown by parol to be other than what it purports to
be on its face. Ahlsted v. H-, 2011182, 2 7 5 N V V 4 U 4 . See
Dim. Dig. 3391.

It la not contradicting terms of a bill of sale or con-
veyance to prove by parol that it was intended to transfer
title merely as security. Holmes v. U, 201M44, 275NW
416.

Registration of a motor vehicle does not establish and
determine title to a vehicle registered, and parol evidence
is admissible to show that title is different than that
appearing from registration. Bolton-Swanby Co. v. O.,
201M162, 275NW855. See Dun. Y>\g. 3390.

Report of sale filed by dealer with secretary of state
may be varied and contradicted by parol evidence to
show true ownership of vehicle referred to in report. Id.

Where promissory notes executed by a partnership
and surviving partners were "payable out of funds to
be received from S. and M. matters", parol evidence was
admissible to show meaning of "S. and M. matters,"
Selover v. S., 201M562, 277NW205. See Dun. Dig. 3309.

Parol evidence is admissible to show that a contract
not under seal, delivered by maker to party in whose
favor it runs, was not intended to be operative as a con-
tract from its delivery, but only on happening of some
fu ture contingent event, though that be not expressed by
its terms. Minar Rodelius Co. v. L,., 202M149, 277NW
523. See Dun. Dig. 3377.

Extrinsic evidence or parol testimony may be received
to disclose a latent ambiguity as to identity of a legatee
or beneficiary in a will, and same sort of evidence is ad-
missible to remove ambiguity disclosed. Peterson's Es-
tate, 202M31, 277NW529. See Dun. Dig. 10260.

Absent fraud or mistake, parol evidence is inadmissible
to show that words used in a lease had some other and
different meaning than writing portrayed. Jennison v.
P., 202M338, 278N~W517. See Dun. Dig. 3368.

An oral "explanation" of meaning of clause In a con-
tract, made at time of its execution, is inadmissible if
it destroys that which is written. Id. See Dun. Dig. 3369.

Where alleged title in a party appears to be part of an
arrangement between the parties for purposes other than
bona flde ownership by person ostensibly holding the
title, trier of fact may look through form to substance
of transaction and say that semblance of ownership is not
the reality. Flaugh v. E., 202MC15, 279NW582. See Dun.
Dig. 4167ft.

Admissions of a grantee in a deed as to intention of
parties are admissible. Papke v. P., 203M130, ZSONW183.
See Dun. Dig. 3306, 3409.

Rule that written agreement may not be varied or
added to parol evidence of antecedent or contempo-
raneous negotiations is one not merely of evidence but
Is one of substantive law, and rule applies in equity as
well as in law. Seifert v. M.. 203M415, 281NW770. See
Dun. Dig. 33G9.

Mortgagor giving grant to mortgagee and making him
a mortgagee in possession could not be shown to create
a trust based on constructive fraud where evidence
necessary to entitle mortgagor to recovery of rents and
profits would violate parol evidence rule. Id. See Dun.
Dig. 9915, 9916.

Where decision hinges upon oral evidence of that
which statute of frauds and statute of wills require to be
in writing, oral evidence to establish facts claimed must
be clear, unequivocal, and convincing. Ives v. 1'., 204M
142, 283NW140. See Dun. Dig. 3368.

The unity of the parol evidence rule. 14MinnLawRev
20.

Parol evidence to contradict or vary a writing—
"Test of reasonable consequences." 18MinnLawRev570.

Parol evidence rule and warranties of goods sold. 19
MlnnLawRev725.

14. Expert and opinion testimony.
Answer to hypothetical question propounded to a

physician, held proper where the facts connecting the
hypothesis with the case were later supplied. Proechel
v. TJ., (TJSCCA8), 59F(2d)G48. Cert, den., 287US658, 53SCR
122. See Dun. Dig. 3337.

Whether application for life insurance policy was
readable, held not matter for expert testimony. First
Trust Co. v. K., (USCCA8), 79F(2d) 48.

In action for damages for sale to plaintiff of cows
Infected with contagious' abortion, testimony of farmers
and dairymen, familiar with the disease and qualified
to give an opinion, should have been received. Alford
v. K., 183M158, 235NW903. See Dun. Dig. 3327(47), 3335
(58).

An expert accountant, after examination of books and
records and with the books in evidence, may testify to
and present in evidence summaries and computations
made by him therefrom. The foundation for euch evi-
dence is within the discretion of the court. Watson v.
G., 183M233, 236NW213. See Dun. Dig. 3329.

In malpractice case, questions to plaintiff's expert as
to what the witness would do and as to what kind of a
cast he would use in treating the plaintiff, not based on
any other foundation, should not be permitted to be
answered. Schmit v. E., 183M354, 236NW622. See Dun.
Dig. 7494.

In malpractice case, court erred in permitting- plain-
tiff's witness to testify as to what stand or action cer-
tain medical associations had taken in reference to the
right of a physician to testify in a malpractice case.
Schmit V. E.. 183M354, 236NW622. See Dun. Dig. 7494.

Expert witness in malpractice case should not have
been permitted to testify as to degrees of negligence,
to state that certain facts, assumed to be true on plain-
tiff's evidence, showed that plaintiff was highly ,negli-
gent, very negligent in his treatment. Schmit v. E.",
183M354, 236NW622. See Dun. Dig. 7494.

In action for death in automobile collision, opinions
of plaintiff's medical experts that injuries received in
collision where primary cause of death were properly
admitted. Kieffer v. S.. 184M205, 238NW331. See Dun.
Big. 3326, 3327.

Determination as to which of two successive employ-
ers was liable for occupational blindness held to be de-
termined from conflicting medical expert testimony. Far-
ley v. N., 184M277, 238NW485. See Dun. Dig:. 3326(36).
10398.

Whether a witness has qualified to give an opinion
as to the value of housework is largely for the trial
court's discretion or judgment. Anderson's Estate, 184
M560, 239NW602. See Dun. Dig. 3313(76).

The record discloses a sufficient qualification of a wit-
ness to testify as to the market value of automobile.
Quinn v. Z., 184M589, 239NW902. See Dun. Dig. 3335,
3336.

"It was not error to sustain an objection to a question
to a physician as to whether he found in examining
plaintiff any symptoms of senility. Kallusch v. K., 185
M3, 240NW108. See Dun. Dig, 3326, 3328.

The opinions of expert witnesses are admissible when-
ever the subject of Inquiry is such that inexperienced
persons are unlikely to prove capable of forming a cor-
rect judgment upon it without such assistance. Tracey
v. C.. 185M380,- 241NW390. See Dun. Dig. 3325.

Where conditions at place of automobile collision, be-
cause of darkness, were such that it was impossible for
witness to describe same so as to enable jury to de-
termine visibility of objects, it was not error to permit
witness to express opinion as to whether he would have
seen a certain object had It been there. Olson v. P.,
185M571, 242NW283. See Dun. Dig. 3315.

Expert may properly be asked to assume fact, asserted
by opposing party, to be true, and then give opinion
as to whether or not such fact would produce result
contended for by such party. Milllren v. F., 185M614,
242NW290- See Dun. Dig. 3337.

Medical expert may give opinion as to accidental and
resultant injury causing premature delivery "of child. Mil-
liren v. P.. 185M614. 242NW290. See Dun. Dig. 3327

Medical expert may properly give reasons for opinion
expressed as to cause of death. Milliren v. F., 185M614,
242NW290. See. Dun. Dig. 3327.

Proper foundation held laid for admission of opinion
of physician as to cause of death. Milllren v. F., 185M
614, 242NW546. See Dun. Dig. 3325.

For want of sufficient foundation, it was error to re-
ceive In evidence testimony of thirteen year old boy as
to speed of defendant's car. Campbell v. S., 186M293,
243NW142. See Dun. Dig. 3313.

In framhng hypothetical questions to expert to give
an opinion as to reasonable value of attorney's services,
question was proper if It embraced facts which evi-
dence might justify Jury in finding, even though it
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did not assume all of testimony of plaintiff to be true.
Lee v. W., 187M659, 246NW25. See Dun. Dig:. 3337.

It Is legitimate cross-examination to inquire of a wit-
ness, giving opinion evidence as to damage, concerning
hie relations with litigant for whom he testifies, and
amount of compensation to be paid him aa a witness.
State v. Horman, 188M252. 247NW4. See Dun. Dig. 3342.

Real estate agent held competent to testify as to values
in eminent domain proceeding where In filling station
owner sought damages occassioned by change of grade
of highway by state highway department. Apitz v. C.,
189M205. 248NW733. See Dun. Dig. 3069, 3073.

In libel case, plaintiff could testify that he believed
newspaper publication affected his .family and friends.
Thoraon v. A., 190M200, 251NW177. See Dun. Dig. 6G55.

That a hypothetical question to an expert la based
upon subjective symptoms goes to weight of his answer,
not to its admissibillty. Johnston v, S., 190M2G9, 251NW
525. See Dun. Dig. 3337.

Trial court's determination of qualification of an ex-
pert witness should stand, unless it clearly appears
that knowledge and experience of witness Is no aid to
triers of fact. Palmer v. O., 191M204. 253NW543. See
Dun. Dig. 3325.

A coroner and undertaker held qualified to testify as
to cause of death in action on accident policy. Id. See
Dun. Dig. 3327, 3335.

Expert testimony to the effect that it was improper to
treat a delirious patient in a hospital by applying re-
straints and administering hypodermic injections of
strychnine, a stimulant, and that such treatment was
responsible for patient's death, held to justify verdict.
Bruse v. W., 192M304, 256NW176. See Dun. Dig. 3332.

Plaintiff's expert witnesses were not disqualified from
testifying as to cause of death because they had not ex-
amined deceased's skull and brain, but had examined
other vital organs. Id. See Dun. Dig. 3336.

Whether one who had not seen a farm for 12 years was
qualified to testify to its value was for trial court to
determine. Peterson v. S., 192M315. 256NW308. See Dun.
Dig. 3335.

Refusal to strike out testimony of physician that It
was possible that decedent had a fracture of the skull
was without prejudice where skull fracture was not In-
cluded as one of facts upon which physician based his
opinion that accident aggravated weak heart condition
and contributed to cause death. Albrecht v. P., 192M557,
257NW377. See Dun. Dip. 422(94) , 3337.

Question of qualification of expert witness Is one of
fact for trial court whose action in this respect will
not be reversed unless clearly contrary to evidence.
Backstrom v. N-. 194M67. 259NWK81 SPG Dun. Dig. 3335.

Opinion of expert based upon facts not in possession
of hospital authorities is of no probative value upon
Issue of negligence of hospital In not taking steps to
prevent nervous patient from jumping out of window.
Mesedahl v. S.. 194M198. 259NW819. See Dun. Dig. 3334.

There was no error in reception of diagnosis of at-
tending doctor, where It Is not made to appear that he
took into consideration any Improper factor. Paulos v.
K., 195M603, 263NW913. See Dun. Dig. 3339.

Wide discretion Is given trial court in matter of re-
ceiving opinion testimony of experts. State v. St. Paul
City Ry. Co., 196M456, 265NW434. See Dun. Dig. 3325.

Fact that testimony of an expert goes to very Issue
before court as an opinion does not necessarily call for
exclusion. Id. See Dun. Dig. 3326.

Trial court did not abuse Its discretion In a street car
rate controversy in permitting experts to testify as to
the effect of requiring street railway to sell two car
tokens for fifteen cents, Instead of one token for ten
cents and six tokens for forty-five cents, as against ob-
jection that testimony was conjectural and speculative.
Id. See Dun. Dig. 3332.

"Where there are definite, related, and connected events
leading up to a death, tt cannot be said .aa a matter of
law that medical testimony fixing such events as prox-
imate and primary cause of death is speculative and con-
jectural. Jorstad v. B., 196M568, 265NW814. See Dun.
Dig. 3327.

Question Is for jury where experts disagree. Id. See
Dun. Dig. 3334.Where facts are disputed, either party may put to an
expert questions embodying disputed facts as his con-
struction of evidence would show them to be. Id. See
Dun. Dig:. 3337.One who had been personal physician of deceased in
childhood was competent to testify as to cause of death.
Id. See Dun. Dig. 3335.

Expert medical testimony as to extent of Injury, based
in part on history of case as related by plaintiff, held
Inadmissible, where examination was made solely for
purpose of qualifying physician as expert and not for
purpose of treatment. Faltlco v. M., 198M88. 268NW857.
See Dun. Dig. 3340.Cross-examination as to statements contained in med-
ical works must be confined to legitimate impeachment
of what witness has testified to. Hill v. R., 198M199, 269
NW397. See Dun. Dig. 3343.

Where there has not been sufficient sales to establish
market price for land, court may permit introduction of
opinions of men acquainted with property, their adapt-
ability for use, and all other facta and circumstances
having to do with value. State v. Oliver Iron Mining1

Co., 198M385, 270NW609. See Dun. Dig. 9210.

Reception of expert opinion evidence as to infectious
character of tuberculosis held proper. Taaje v. S., 199M
113, 271NW109. See Dun. Dig. 3327.

Non expert witness may give an opinion as to mental
capacity only after having first stated facts and cir-
cumstances upon which opinion is based. Bird v. J., 199
M252, 272NW168. See Dun. Dig. 3316.

Motion at close of evidence to strike testimony of
medical expert relative to results to be anticipated from
injury to publs bone on ground he did not testify that
anticipated future disability was reasonably certain to
be suffered held properly denied. Tim merman v. M., 199
M376, 271NW697. See Dun. Dig. 3332.

Admission of expert testimony is largely within dis-
cretion of trial court. Miller v. M., 199M497, 270NW559.
See Dun. Dig. 3324.

Experience of undertaker was such that he was prop-
erly permitted to testify whether or not water bubbling
from mouth of a body found submerged came from lungs;
and remark of court in referring to fact of no water
issuing from mouth should not result In a new trial be-
cause of the addition of words "or lungs." Id. See Dun.
Dig. 3327.

Medical expert may give his opinion as to duration and
permanency of personal injuries and nature and extent
of disability caused by such injuries. Plche v. H., 199M
526, 272NW591. See Dun. Dig. 3325. 3326, 3327(40).

A sufficient foundation is laid for an opinion of a
medical expert as to cause of plaintiffs Injuries by show-
Ing that he was present in court and heard testimony of
plaintiff and his witnesses that plaintiff was well and
able-bodied before an automobile accident and injured
and disabled immediately thereafter, and that expert had
examined plaintiff and had taken X-rays of injuries; and
such opinion is not inadmissible because ft bears directly
on an issue to be decided by jury. Id. See Dun. Dig.
3338.

Expert opinion evidence is admissible whenever sub-
ject-matter of inquiry is such that inexperienced per-
sons are unlikely to prove capable of forming a correct
judgment upon it without assistance of an expert Wyatt
v. W., 200M106, 273NW600. See Dun. Dig. 3324.

Opinion evidence should not be accepted unless con-
sistent with reason and common sense as applied to
situation presented. Id. See Dun. Dig. 3324(31).

Verdict based on testimony of two medical witnesses,
contradicted by five medical witnesses, to effect that
there was a fracture of lamina of second cervical verte-
bra and a crushing fracture of odontoid process, could
not be held unsupported by evidence, though injured per-
son walked around and went about his affairs for a day
before calling upon a doctor. Id.

It was not error to exclude expert testimony that it
was a practical route to drive from 1900 Princeton ave-
nue, St. Paul, to the St. Paul Hotel, through intersection
of Colborne and West Seventh streets, where decedent
met with fatal accident. Bronson v. N., 200M237, 273XW
681. See Dun. Dig. 3325.

Value of services of an attorney may be shown by
opinion of practicing attorney, including opinion of
claimant, but such opinion is not conclusive upon the
jui-y. Daly v. IX, 200M323, 273NW814. See Dun. Dig. 701,
3247.

The opinion of a physician or surgeon as to condition
of injured or diseased person, based wholly or In part
on history of case as told to him by latter on a personal
examination, is inadmissible where examination was
made for purpose of qualifying physician or surgeon to
testify as a medical expert. Preveden v. M., 200M523, 274
NW685. See Dun. Dig. 3340.

On cross-examination of an expert, a hypothetical
question may be so framed as to test reliability of opin-
ions expressed on direct, and scope of cross-examination
is within trial court's discretion. Kchiiedlcr v. N., 201M
327, 276NW235. See Dun. Dig. 3342.

Knowledge on part of a witness of specific sales of
property of similar character to that under considera-
tion In a condemnation proceeding may be employed by
him in fo rming an opinion of value of other lands equal-
ly circumstanced, but other specific sales of similar lands
and prices piiid therefor may not be introduced as sub-
stantive evidence of value of particular tract involved
in condemnation. Minneapolis-St. 1'aul Sanitary Dist. v.
F., 201M442, 277NW394. See Dun. Dig. 3071.

Expert testimony is admissible to aid triers of fact In
cases in which subject of inquiry is such that inexperi-
enced persons are unlikely to prove capable of forming
correct Judgment upon It without such assistance. Golden
v. L,., 203M211. 281NW249. See Dun. Dig. 332f>.

Mechanic with "lots of experience with tires, due to
wrecks," on which he was able to form an opinion wheth-
er air had suddenly or gradually escaped from an auto-
mobile tire, should have been permitted to state that
opinion. Lestico v. K., 204M125, 283NW122. See Dun. Dig.
3323.

In rulings on opinion testimony trial judge has a wide
discretion, but it is a judicial discretion to be exercised
favorably to any honest course capable of eliciting rele-
vant truth. Id. See Dun. Dig. 3325.

Opinion testimony, whether expert or nonexpert, is not
objectionable simply because It goes to a controlling
question of fact. Id. See Dun. Dig. 3326.

Opinion of experts as to value of an attorney's services
Is not in ordinary cases conclusive although not directly
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contradicted. 1'ye v. D., 2U4M319, 283NW487. See Dun.
Dig. 701.

Whether a witness offered as an expert possesses req-
uisite qualifications involves so much of element of fact
that great consideration must necessarily be given to
decision of trial judge. Detroit L&kea Realty Co. v. M.,
204M490, 284NWGO. Mee Dun. Dig- 3335.

Opinion of experts as to value of services, even though
not directly contradicted, is not in ordinary cases con-
clusive. Hccker County Nut. Jiank v. D., 204Mi>03, 284
NW789. See J.Hm. Pig. 3334.

Expert testimony as to value of a lawyer's services is
not in ordinary cases conclusive. Fitzgerald's Estate, 285
NW285. See Dun. Dig. 3334.

Opinions of experts are admitted in order to assist
trier of facts in arriving at truth, and are admissible
whenever subject matter of inquiry is such that inex-
perienced persons are unl ikely to prove capable of form-
ing a correct judgment upon it without such assistance.
VVestereng v. C., 285NW717. See Dun. Dig. 3325.

Fact that medical expert for employer is exceptionally
qualif ied does not permit court to pass aside less experi-
enced physician testifying for employee. Id. See Dun.
Dig. 3334.

Trial court primarily determines qualifications of a
witness offered as an expert, and it did not err in deter-
mining that certain witnesses were competent to testify
as to value of services of children of president of corpo-
ration doing certain specified work for corporation. Ke-
ough v. S.. 285NVV809. See Dun. Dig. 3335. 10303.

It was not error to receive testimony of an accountant
as to amount of working capital and surplus necessary
for particular corporation to have. Id. See Dun. Pig.
3335.

Offored testimony as to condition of tall lights of truck
after accident ought to have been received for what it
was worth, even though offer was not satisfactory in
respect to foundation of witness's knowledge of mech-
anism of lighting arrangement. Johnson v. K., 285NW
881. See Dun. Dig. 3335.

Court was not bound to accept testimony of an ad-
juster, employed by insured to prepare an inventory
and proof of loss of stock of merchandise damages by
flre, as to market value thereof before and after flre,
as such inventory could not be made without assistance
of insured who had handled the same, but who did not
attend trial. Foot v. Y., 28GNW400. See Dun. Dig. 3336.

Blood-grouping teats and the law. 21MlnnDawRev671.
Blood-grouping- tests. 22MlnnLawRev83G.
15. Nonexpert opinion* and conclusions.
It Is Improper to permit witness to give his conclu-

sion that he was In a position to have seen a person in
a certain location had he been there. Newton v. M..
18GM439. 243NW684. See Dun. Dig. 3311.

In action for death of guest in automobile, driving
companion of decedent having disappeared, one in-
timately associated with decedent in life could not give
hla conclusion that decedent could not drive an auto-
mobile but may only state facts and let jury draw its
own conclusion. Ntcol v. G-. 188M69, 247NW8. See Dun.
Dip. 3311.

As respecting gift of notes endorsed to plaintiff, tes-
timony of plaintiff that decedent handed notes to him
and he handed them back because it was more conven-
ient for decedent to take care of them was admissible as
conclusion of witness. Quarfot v. S., 189M451, 249NW
668. See THm. Die. 3311.

A lay witness may state facts within his ow/i knowl-
edge and observation as to another's health, but may
not express mere opinion. Fryklind v. J., 190M356, 252
XW232. Sec Dun. Dig. 3311(G3).

A farmer, acquainted with a farm In his neighborhood
and having an opinion as to Its value, may give his
opinion without further foundation. Grimm v. G., 190M
474, 252NW231. See Dun. Dig. 3313, 3322, 3335.

Admission of testimony as to what witness understood
was meaning of conversation and words used In negotia-
tions, though conclusions of witness was without prej-
udice where trial was before court without jury and
court heard what words used in claimed conversation
were. Hawkins v. H., 191M643, 254NW809. See Dun.
Dig. 3311.

In action for conversion of automobile, plaintiff could
testify as to value of automobile. Saundera v. C., 192M
272. 256NW142. See Dun. Dig. 3322.

Proffered testimony of insurance agent that he would
not have written policies had he known of the existence
of a contract to destroy bui lding In 10 years held proper-
ly excluded as conclusion of ultimate fact. Remain v. T-,
193M1, 258NAV289. See Dun. Dig. 3311.

In action to recover damages from occupant of prem-
ises abutting a sidewalk for fall on an Icy driveway over

•sidewalk, opinion of witnesses that clumps or hummocka
of ice, upon which plaintiff fell, had been caused by occu-
pant In an attempt to clean driveway was properly ex-
cluded within discretion of trial court. Abar v. R, 195M
597, 263NW917. See Dun. Dig. 3312.

There was no reversible error in refusing witnesses
who have testified ful ly as to facts they observed to be
recalled to testify as to conclusions they drew from such
facts. Id.

To what extent a witness, not an expert, may express
an opinion as to what caused condition which he testi-
fied to Is for trial court. Id. See Dun. Dig. 3315.

Where a nonexpert witness was allowed to express an
opinion on mental capacity without first detailing facts

upon which his opinion was based, and record is such
that trial court could have found for either party, ad-
mission of opinion testimony was reversible error even
though trial was before a court without a jury. John-
son y. H., 197M496, 267NW486. See Dun. Dig. 3316.

It is not error to strike an answer of a witness, not
responsive to question. Nelson v. N., 201M505, 27GNW801.
See Dun. Dig. 9742.

A statement which is merely a conclusion Is Inadmis-
sible. Pacific Fire Ins. Co. v. K., 201M500, 277NW226.
See Dun. Dig. 3311.

Objections were properly sustained to questions call-
Ing for conclusions of witnesses. Clancy V. D.. 202M1.
277NW264. See Dun. Dig. 3311.

Where it appeared in record that husband of witness
had owned and operated an automobile for 12 years, It
could not be said that witness did not have some knowl-
edge of speed of traveling automobiles. Shuster v. V.,
203M76, 279NW841. See Dun. Dig. 3322a.

Industrial commission did not err in excluding as con-
clusion of witness testimony that injured employee was
not able to hoe some corn he had planted, or walk, or
l i f t a pail. McGrath V. B., 203M326, 281NW73. SL-O Dun.
Dig. 3311.

It was not error to receive in evidence testimony of a
witness who did not see the collision as to speed of the
defendant's automobile a second or two before accident
and at a point a block from place of collision. Spencer
v. J., 203M402. 281NW879. See Dun. Dig. 3322a,

Opinion evidence as to value of a mother's work and
care to her three year old son by a person familiar with
facts was admissible. Olstacl v. P., 204M118 282NWG94.
See Dun. Dig. 3322.

Testimony of witness who has observed facts of which
he speaks is not open to attack as a mere conclusion, if
In essence it is a narration of fact. Lestico v. K-, 204M
125, 283NW122. See Dun. Dig. 3311.

Statement of experienced foreman as to cause of acci-
dent was a statement of fact and not a mere conclu-
sion. Noesen v. M., 204M233, 283NW24G. See Dun. Dig.
3315.

Owner of a stock of merchandise could not testify to
Its market value where he had no knowledge of stock
which another had purchased in job lota, and from which
sales had been made by such other. Foot v. Y., 28GNW
400. See Dun. Die. 3322.

1O. Weight nnd *anlcl«ncy.
Neither court nor Jury may credit testimony positively

contradicted by physical facts. Liggett & Myers Tob.
Co. v. D. (CCA8), 6GF(2d)678.

Testimony In conflict with the physical facts and scien-
tific principles is lacking In all probative force. Jacob-
son v. C. (CCA8). G6P(2d)688.

Where evidence is equally consistent with two
hypotheses, It tends to prove neither. P. F. Collier &
Son v. H. (USCCA8). 72F(2d)625. See Dun. Dig. 3473.

Evidence held not to sustain a holding that defraud-
ed vendees had received any valid extension of time of
payment, or that they had accepted favors from defend-
ants such as to prevent recovery, Osborn v. W., 183
M205. 236NW197. See Dun. Dig. 10100(65).

The evidence sustains the finding that the defendant's
intestate promised to give the plaintiff his property upon
his death in consideration of services rendered and to
be rendered himself and his wife, and that services were
rendered. Simonaon v. M., 183M525, 237NW413. See Dun.
Dig. 8789a(21).

Trier of fact cannot arbitrarily disregard a witness'
testimony which Is clear, positive and unimpeached,
and not improbable or contradictory. First Nat. Bank
v. V.. 187M96, 244NW416. See Dun. Dig. 10544a.

Testimony of a disinterested and unimpeached witness
may not be disregarded. Allen v. P., 192M469, 257NW84.
See Dun. Dig. 10344a.

Credibility and weight of testimony Is peculiarly for
the Jury and in absence of substantial error, court will
not interfere. State v. Chick, 192M539, 267NW280. See
Dun. Dig. 2477. 2490.

Where plaintiff's entire case for recovery of substan-
tial damages for personal Injuries depended upon testi-
mony of medical expert who testified that he treated
plaintiff for Injuries supposed to have been suatalned In
spring of 1930, and thereafter complaint was amended to
conform to proof showing that accident occurred In
November 1930, and medical witness was not recalled,
there was no evidence to sustain recovery of damages
awarded. Neulelb v. A., 193M248, 258NW309. See Dun.
Dig. 2591.

A verdict of a jury upon specific questions of fact sub-
mitted to them In an equity action la as binding on court
as a general verdict in a legal action, and It Is subject
to same rules as to setting aalde for Insufficiency of
evidence. Ydstie's Estate, 195M501, 2G3NW447. See Dun.
Dig. 415.

Plaintiff is not entitled to have his case submitted to
jury with but a scintilla of evidence to support his al-
legations. Carney v. F.. 196M1. 263NW901. See Dun. Dig.
37G4.

Uncontradicted testimony of an unimpeached witness
given with apparent fairness, not containing within It-
self contradictions or inherent weakness or improbabili-
ties and not shown by other circumstances to be false,
cannot be disregarded by jury or court. Coe'n v. I., 196
M493, 2C5NW31S. See Dun. Dig. 9764;

1575



8 9 9 0 5 % CH. 92—WITNESSES AND EVIDENCE

No credence need be given to testimony of a witness
who knowingly testifies falsely as to a material fact.
Segerstrom v. N., 198M298, 269NW641. See Dun. Dig.
10345.

Credible uncontradicted and unimpeached evidence can-
not be disregarded although given by interested wit-
nesses. Ewer v. C., 199M78, 271NW101. Bee Dun. Dig.
10344a.

Where defendant rented a hall on third floor of its
building to company in order that latter might display
its wares, and also furnished chairs for occasion, and a
chair collapsed, doctrine of res ipsa loquitur is not ap-
plicable, since chair was not under control of defendant.
Szyca v. N., 199M99, 271NW102. See Dun. Dig. 3431.

Rule that where admitted physical facts disprove ex-
istence of alleged fact upon which cause of action de-
pends, there can be no recovery, does not apply where
alleged fact disproved is not one upon which cause of
action depends. Lacheck v. D., 199M519, 273NW366. See
Dun. Dig. 3227b.

Proof of plaintiffs cause of action Is not In equlllbrio
merely because defendant contradicts It and claims that
it was caused In some manner other than claimed by
plaintiff. Benson v. N., 2QOM445, 274NW532. See Dun.
Dig. 3473.

Weight of evidence is not determined by number of
witnesses. Id, See Dun. Dig. 10343a.

Credible, uncontradicted, and unimpeached testimony
cannot be disregarded, even though given by an inter-
ested witness. Krahmer v. V., 201M272, 276NW218. See
Dun. Dig. 3473.

Though a parol modification of a written contract
must be proved by clear and convincing evidence, test
of "clear and convincing" proof has to do with character
of testimony Itself and not number of witnesses from
whom it comes. Butterlck Pub. Co. v. J., 201M345. 276NVV
277. See Dun. Dig. 1774.

Unequivocal and uncontradicted testimony of one wit-
ness held to be of clear and convincing Quality necessary
to prove parol modification of written contract Id.

Testimony by persons who listened for them that
statutory signals were not given by train, held, sufficient
to make question of negligence one for jury despite
positive testimony by others that whistle was blown and
bell rung. Doll v. S., 201M319, 276NW281. See Dun. Dig.
3238.

Causal connection between unlawful act and Injury
cannot be established by testimony which is conjectural
and speculative. Fredrickson v. A., 202M12, 277NW345.
See Dun. Dig. 7047.

Number of witnesses does not establish weight of evi-
dence and a verdict may be based upon testimony of a
single witness. State v. Hanke, 202M47, 277NW364. See
Dun. Dig. 10344.

Verdict may not be founded on mere speculation. Col-
lings v. N., 202M139. 277NW910. See Dun. Dig. 3473.

It Is for jury to determine weight of evidence and to
choose between conflicting inferences. Paine v. G., 202M
462, 279NW257. See Dun. Dig. 9707.

Circumstantial evidence need not exclude every rea-
sonable conclusion other than that arrived at by jury.
Id. See Dun. Dig. 3234, 9707.

Plaintiff seeking to recover damages for negligence
upon circumstantial evidence must establish connection
as cause between alleged negligence and her injury by
circumstances something more than consistent with her
theory of case. Reasonable minds must be able to con-
clude that theory of plaintiff outweighs and preponder-
ates over other theory though it need not exclude every
reasonable conclusion other than that contended for or
arrived at by the jury. Smock v. M., 203M265, 280NW
851. See Dun. Dig. 3234, 3473.

Opinions founded upon expert knowledge in many
cases BO directly to nrmin issue and may be only form
of evidence by which issue can be determined. Golden
v. U. 203M211, 281NW249. See Dun. Dig. 3326.

Evidence of fraud in procuring a signature to a paper
at one time, even if true, is not proof that signature to
other papers at other times were procured by fraud.
Bowen v. W., 203M289, 281NW256. See Dun. Dig. 3252.

Even though testimony of a witness is without ex-
traneous contradiction, it need not be believed by a Jury
where other circumstances in evidence are such as to
discredit It. Weinstein v. S., 2Q4M189, 283NW127. See
Dun. Dig. 10344a.

Inherent weakness in uncontradicted evidence for af-
firmative of issue held sufficient to support negative
finding by triers of fact. Spies v. S., 284NW887. See
Dun. Dig. 3469.

Proof of crime in a civil proceeding. 13MinnLawKev
556.

16^4. Examination of witnesses,
In action for injuries received in collision of automo-

bile and two street cars, court did not err in permitting
motorman after recess of court to testify on cross-ex-
amination aa to conversation with conductor, relative
to his stated desire to change his testimony as to one
fact. Luck v. M., 191MG03, 254NW609. See Dun. Dig.
9715.
" In action by passenger for injuries In collision between
car and truck, court did not err in sustaining objection to
Question to driver of car on cross-examination as to
whether there was anything to prevent him turning
around on the street and going back, there being no

testimony of any intention to turn around at that place.
Erickson v. K., 195M623, 262NW5G. See Dun. Dig. 10317.

Leading questions are proper when the testimony
sought is merely preliminary to matters in dispute.
Lestico v. K., 204M125, 283NW122. See Dun. Dig. 10317.

Where testimony of witnesses was inconsistent and in
many respects unbelievable it was proper to permit cross-
examination of witness as to collateral matters to test
credibility. Foot v. Y., 28CNW400. See Dun. Dig. 10317.

There was no error in refusal to allow will contestants
to recall a witness after he had testified that he had fu l ly
related conversation which he had had with sister who
was charged with having used undue influence. Osbon's
Estate. 28CNW306. See Dun. Dig. 10321.

Cross-examination of character witnesses as to hav-
ing heard of particular acts of misconduct. IBMlnnLaw
Rev240.

17. Impenchment of witnesses,
The plaintiff 's case depends upon evidence elicited from

defense witnesses, the impeachment of such witnesses on
other matters does not bar recovery, on theory that
testimony of discredited witnesses must be rejected In
toto. Chicago, St. P. M. & 0. R. Co. v. K., (CCA8), 102F
(2d)352.

Evidence brought out on cross-examination of one
of defendant's witnesses, after plaintiff had rested, which
was competent for the purpose of impeaching the wit-
ness, but related to a matter not in issue under the
pleadings, and not presented as a part of plaintiff's
case, goes only to the credibility of such witness. Buro
v. M., 183M518, 237NW186. See Dun. Dig. 3237a.

An unverif ied complaint in a previous action by this
plaintiff against this and another defendant, charg-
ing them both with negligence, was admissible against
plaintiff for the purpose of impeachment. Bakkensen
v. M.. 184M274, 238NW489. See Dun. Dig. 3424.

Where attempted impeaching evidence was contained
in writing of witness, writing should have been pro-
duced and shown to him. Milliren v. F., 186M115, 242
NW546. See Dun. Dig. 10351.

Impeaching testimony concerning statement by wit-
ness held improperly stricken out as lacking foundation.
Newton v. M., 186M439, 243NW6S4. See Dun. Dig. 10351.

Where plaintiff testified that damage to his automo-
bile was (625, it was error to reject defendant's offer
to prove on cross-examination that plaintiff had es-
timated and stated his damages to be J450. Flor v. B.,
189M131. 248NW743. See Dun. Dig. 3342.

Where state's main witness has by her answer taken
prosecuting attorney by surprise, there was no abuse of
judicial discretion in permitting state to cross-examine
witness and impeach her as to truth of answer given.
State v. Bauer, 189M280. 249NW40. See Dun. Dig. 10356
(8).

Answer of a witness to an impeaching: question is not
evidence of a substantive fact and can be used only to
discredit witness impeached. Christensen v. P., 189M548,
250NW363. See Dun. Dig. 10351&, n. 82.

Where an admitted accomplice in crime Is called by
state as a witness and. on cross-examination, statements
contradicting his testimony for state are Introduced,
state may introduce other statements, made by witness at
about same time, consistent with his testimony on direct
examination. State v. Lynch. 192M534, 257NW278. See
Dun. Dig. 10356.

In automobile accident case where police officer ad-
mitted that plaintiff had left scene of accident before he
arrived, which was contrary to his statement on direct
examination that he saw people involved in the collision,
police report made by officer was not admissible to im-
peach his testimony by showing that report stated that It
was based upon what others had seen nt accident had
told officer. Duffey v. C.. 193M358. 258NW744. See Dun.
Dig. 10351.

Evidence that plaintiff collected money on Insurance
carried on l ife of decedent and that she received at his
death personal and real property from his estate, al-
though not to be considered in arriving at amount of
damages for his wrongful death, was admissible In ref-
utation of testimony of plaintiff that she had no money
with which to redeem certain real property of her
husbnnd sold undfir foreclosure. Wrlerht v. E., 193MB09.
259NW75. See Dun. Dig. 2570b, 7193. 7202.

In cross-examination of an Impeaching witness, state-
ments made by principal witness In connection with or In
explanation of contradictory statements elicited are ad-
missible. Trl-State Transfer Co. v. N., 198M537, 270NW
G84. See Dun. Dig. 10348.

Where complaint In another case was Introduced to
Impeach witness, court did not err In permitting attorney
who drew complaint to testify aa to what witness actual-
ly told him rather than to limit his testimony to relating
what witness did not tell him. Id.

Third parties may be called to prove that purportedly
contradictory statement used to Impeach witness was
never made. Id. See Dun. Dig. 10351.

In Impeachment, form or nature of contradictory asser-
tion Is immaterial, and It may be oral or written. Id.

Any statement contradictory to one made by a witness
on the stand may be used for purpose of impeachment,
but impeached witness may always explain away the in-
consistent. Id.

Where witness admitted fact sought to be shown by
certain testimony and exhibits, same were not admissible
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for purposes of impeachment. Jaclie's Estate, 199M177,
271NW452. See Dun. Dig. 10318.

While a party may not impeach a witness called by
him or his own testimony, he may contradict auch testi-
mony, especially narration of events, by other witnesses;
but It was not error of which defendant may complain
to exclude offer of evidence to contradict testimony of
defendant given understanding^ of a fact peculiarly
within his own knowledge and apparently honestly and
i» sood faith. Vondrushek v. D., 200M530. 274NWG09.
See Dun. Dig. 10351, 10356.

Facts tending to show that a witness is interested in
result of litigation or Is biased in favor of, or against,
one of parties, or has a motive for favoring one party
against the other, may be shown, as bearing on weight
to be given testimony. Timm v. S., 203M1, 279NW754.
See Dun. Dig. 3232.

It is competent to show that a witness was under in-
fluence of liquor at time of occurrences which he assumes
to relate, in order to show impairment of hfa powers of
observation and recollection. Olstad v. F., 204M118. 282
NW694. See Dun. Dig. 10343a.

It was error to exclude evidence of previous statements
contradictory to those made by a witness upon trial.
Id. See Dun. Dig. 10351.

A party is not bound by evidence of a witness to ex-
tent that he may not show a different state of facts by
other witnesses. Keough v. S., 285NW809. See Dun. Dig.
10356.

Whether claim of surprise, made In support of a liti-
gant's request for leave to impeach his own witness, Is
well founded in fact, is a preliminary question for the
trial judge, and his ruling thereon will not be disturbed
unless abuse of discretion appears. State v. Saporen, 285
NW898. See Dun. Dig. 10356.

There Is no occasion for impeachment of a witness by
party who calls him unless to caller's surprise he testi-
fies adversely on some material point; and then impeach-
ment must be confined to subject matter of surprising
adverse statement. Id. See Dun. Dig. 10356.

Only funct ion of impeaching testimony (consisting of
previous contradictory statement of a witness) is nega-
tive, extrajudiclal statement so used not being affirmative
evidence of facts. Id. See Dun. Dig. 10351.

IS. Striking out evidence.
Where plaintiff testified on direct examination that

Insured would have been plowing all afternoon in order
to finish; and on cross-examination, she testified that her
husband had told her that he was going to finish plow-
ing that afternoon, denial of defendant's motion to
strike answer given on direct examination as hearsay
was not error. Pankonin v. P., 187M479, 246NW14. See
Dun. Dig. 3290.

It was error to deny a motion to strike opinion evi-
dence which cross-examination had shown to be based,
Insubstantial degree, upon an element improper to be
considered in determining damage arising from estab-
lishment of a highway. State v. Herman, 188M252, 247
NW4. See Dun. Dig. 9745.

Court did not err In denying defendant's motion to
strike out all evidence as to Injury to plaintiff's kidney
aa a result of accident In question. Orth v. W., 190M193,
251NW127. See Dun. Dig. 2528.

10. Discovery.
In automobile collision case, court properly excluded

notice served by plaintiffs upon defendant requiring him
to state what information he had obtained at scene of
accident. Dickinson v. L., 188M130, 246NW6G9. See Dun.
Dipr. 2735.

Where request of an autopsy In action on life policy
was delayed until a few days before day set for trial,
refusal to grant same cannot be held an abuse of dis-
cretion. MHler v. M., 198M497, 270NWG59. See Dun. Dig.
4872(88).

20. Telephone conversations.
Use of transcripts of pamograph recorded conversations

by court and counsel for their convenience while records
reproduced conversations in court, transcriptions being
Identified as correct, but not introduced In evidence, was
not prejudicial to defendant. State v. Raasch, 201M158,
275NWG20. See Dun. Dig. 3245.

Part IV. Crimes, Criminal Procedure, Imprisonment and Prisons
CHAPTER 93

General Provisions

9906. Grimes defined and classified.
1. Definition of "crime," "offense," "misdemeanor."
Where defendant was permitted but not Induced to

complete the offense charged, the defense of entrap-
ment is not available- State v. McKenzie, 182M513,
235NW274. See Dun. Dig. 2448b.

A penal statute creating a new offense must plainly
Inform those upon whom It operates where line of duty
13 drawn and what law will do If It Is overpassed. State
v. Northwest Poultry & Egg Co,, 203M438, 281NW7B3.
See Dun. Dig. 2417a.

An uncontrollable and insane impulse to commit
crime. In mind of one who is conscious of nature ;ind
quality of act, Is not allowed to relieve a person of crim-
inal liability. State v. Probate Court, 287NW297. See
Dun. Dig. 2406.

4. Ada constituting different offenses.
Multiple consequences of a single criminal act. 21

MlnnLawRev805.

9907. Meaning of words and terms.
Op. Atty. Gen., Jan. 11, 1930.

OOO8. Rules of construction.
The provisions of the game law are to be construed

according to the fair import of their terms, viewed In
the light of the purpose of the law. 177M483, 225NW
430.

Where the Legislature declares an offense In terms so
indefinite that they may embrace, not only acts com-
monly recognized as reprehensible, but also others which
It is unreasonable to believe were Intended to be made
unlawful, the statute is void for uncertainty. State v.
Parker, 183M588, 237NW409. See Dun. Dig. 8989.

Courts will favor conclusion that terms of a statute
are reasonably certain if they are widely used In same
sense in legislative enactment, and also language which
has been a part of a statute for a long term of years.
State v. Northwest Poultry & Egg Co., 203M438, 281NW
753. See Dun. Dig. 2417.

Courts are obliged to sustain legislative enactments
aa reasonably certain when possible and will resort to
all acceptable rules of construction to discover a com-
petent and efficient expression of legislative will, but are
not free to substitute amendment for construction and
thereby supply omissions of legislature. Id. See Dun.
Dig. 2417.

0000. Persons punishable.
Indians are not subject to state prosecution for crimes

on Bois Fort Indian Reservation, but non-Indians are.
Op. Atty. Gen. (494b-19). May 31, 1935.

0012. Duress—How constituted.
176M176. 222NW90G.

0914. Intoxication or criminal propensity no de-
fense.

1. Intoxication.
Defendant in homicide case held not so intoxicated aa

to make that a defense. State v. Norton, 194M410, 260
NW502. See Dun. Dig. 2447.

0015. Criminal responsibility of Insane persons.
Acts of cruel and inhuman treatment which result

from a diseased mind are no cause for divorce. 171M
268, 213NW906.

Statute directing district court not to try a person for
crime while he Is in state of Insanity, imposes a duty
on, but does not go to jurisdiction of, the court, and (all-
ure to comply with the statute is no ground for collateral
attack, as by habeas corpus, on judgment of conviction.
State v. Utecht, 203M448, 281NW775. See Dun. Dig. 2476a.

Pact that one is subject to epileptic fits does not ex-
empt him from being tried for crime. Op. Atty. Gen.,
Jan. 16, 1933.

9916. Conviction of lesser crime, when.
Where entire course of trial not only indicates but

compels conclusion that the only offense charged and
Involved at trial was that of sodomy, court did not err
In refusing to submit to jury lesser offenses of indecent
assault and assault In third degree. State v. Nelson. 199
M86, 271NW114. See Dun. Dig. 544.

9917. Principal denned.
Owner of business maintaining sign over sidewalk waa

liable for punishment for maintaining sign In violation
of ordinance, although the sign was installed by a algn
hanger and though ordinance provided that no one un-
less a licensed sign hanger should install any sign and
should obtain a permit before Installing one. 176M151,
222NW639.

Evidence sustains a conviction of manslaughter In the
second degree. State v. Stevens, 184M286, 238NW673.
See Dun. Dig. 4241.
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