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BY ADVERTISEMENT

9602. Limitation—Every mortgage of real estate
heretofore or hereafter executed, containing a power
of sale, upon default being made in any condition
thereof, may be foreclosed by advertisement within
fifteen years after the maturing of such mortgage or
the debt secured thereby, in the cases and in the man-
ner hereinafter specified. Said fifteen years shall not
be extended by reasen of any non-residence, or of any
payment made or applied upon such debt after its
maturity. (4457) [8107]

1, Foreclosure In genernl——The term tforeclosure is
sometimes used to denote the sale and attendant pro-
ceedings (28-G, 84829; 32-460, 214714; 63-517, 654941);
sometimes the entire process of barring the equity of
redemption, including the expiration of the redemption
period (27-175. 64+489). Foreclosure proceedings, in
whatever manner conducted, have for thelr object the
erforcement of the security; the application of the prop-
erty to the satisfaction of the debt or obligation secured
(29-228, 13434). The right to foreclose is not affected by
possession (23-328). See 97-31, 106498,

161-404, 2014625, note under § 9603,

The agreement does not purport to effect a dismissal
of the foresclosure procedure, The foreclosure appears
t0 have heen regularly had and the sale fairty conduct-
cd. 166-33, 2064944,

2. Two methods—There are only two methods by
which a mortgage may be foreclosed, namely, by actlon
and by advertisement (21-520)., The common law method
by entry and possession does not obtain in this state
(See 206-226, 13434). The two remedies are cumulative
(39~.378, 404255). ‘There is this difference between a
foreclosure by advertisement and a foreclosure by ac-
tion. In the former the title passes by virtue of the
mertgage and the mortgage must be sufficient to operate
as a conveyance as soon as the equity of redemption is
barred by the sale; but in the latter the title passes
by viriue of the decree and, sale under it. There i3 no
golng beh!nd the decree to ascertain if the mortgage
was sufficient to operate as a conveyance (39-378, 404
256). If the mortgage contains no power it can only
be foreclosed by actlon (20-264, 237). A release by the
mortgagor to the mortgagee of the equity of redemp-
tion after condition broken, I3 tantamount to foreclo-
sure (29-226, 13434).

3. General nature of foreclosvure by advertisement—
A foreclosure by advertisement Is an ex parte proceed-
ing (7-315, 243) in pals and in rem (18-232, 212; 24-315,
31-495, 18+450; 46-164, 474970, 484783; 53-346, 554557; T2—
49, T441018; 74-T2, 764958). While the power to foreclose
is derived from the convention of the parties, yet the
proceedinms in the exercise of the power, so far as regu-
lated by statute. are purely statutory (74-72, 764958; 82—
375, 85+172), For the purpose of accomplishing a fore-
closure, a procesdilng by advertlsement takes the place
of an saction; and the service of notice by publication
and upon the part% in possession takes the place of
service of process by which an action to foreciose is
commenced (26-347, 4+231), The advantages of fore-
closure by advertisement over foreclosure by action are
that It avolds the necessity of bringing In as parties
all persons in interest; that it avoids the danger of a
failure to secure a perfect title by reason of a defact
of partles defendant (72-49, 7441018); that it is simple
and Inexpenslve (62-195, 64+381); and that it is ex-
peditious (18-23%, 212), The proceeding 1s analegous to
a judleial proceeding (45-285, 47+803). It is contirolled
by the statute irrespective of the terms of the mort-
gage (19-85, 68; 45-285, 474803). It is in derogation of
common law (62-185, 644381). It is not a special pro-
ceeding within the meaning of G. S. 1878 . 88 § 9 (53~346,
554567). Mortgage without power cannot be foreclosed
hereunder (128-2568, 1504800).

4, The power—Powers of sale in mortgages are not
the creatures of the statute, but of the convention of
the parties. Statutes merely regulate the manner of
their execution. A party may grant a valid power of
this kind in the absence of any statute either authoriz-
ing its creatlon or regulating its exercise (45-285. 47+
802). But the statute is superlor to the power. Where
a mortgagee, foreclosing under the power, complies with
the requirements of the statute, it i3 sufficient, although
there may be additlona) requirements contained in the
mortgage (19-85, 58). And the statute may have re-
quirements in addition to those in the mortgage (45-
285, 474803), The power of sale Is a part of the mort-
gage and passes by an asslgnment of the latter without
gspecial mentlon (22-349; 54-1, 654864). The transfer of
a portion of the mortgage debt will not carry with it
a corresponding portion of the power (33-224, 224381).
The authority conferred upon a mortgagee to foreclose
a mortgage by advertisement is that found in the power
of sale as that power appears in the instrument itself
(48-260, 514+284). The power of sale cannot be severed
from the lagal ownership of tha mortgage (54-1, 554
864; 73-240, 75;1047). Payment of the mortgage ex-

1908




C. 83

tinguishes the power (11-166, 1053). If there is no power
the only way that the mortgage can be foreclosed is
by actlon (20-264, 237). The power Is not exhausted
by an abortive sale (31-125, 16+849 40-47%, 424396).

5. Death, insanity or disability of the mortgngor—
The right to foreclose is not affected by the death (15—
512, 423, B56-152, 88+433), insanity or disahbility (68-328,
714395, T2471; 72-49, 7441018) of the mortgagor.

G, Striet compliance with statute necessary—While -

the power to foreclose is derived from the convention
of the parties the proceedings im the exerclse of that
power, g0 far as régulated by statute, are wholly statu-
tory. and in order to constitute a valld foreclosure every
statutory requirement must be strictly, or at least sub-
stantially, complied with (4-433, 335; 4-542, 426; 7-3135,
243; 30-23, 134024; 30-537, 164449%; 41-9, 42+482 45—208 474
T88: 48-260. 514284: 62— 145, ﬁ4+381 §9-223, 72+106 74-72,
76+958 82288, 84+1024 g2l 375, 85+1’I2) Tt is not neces-
sary for th party seekmg relief to show actual prejudice
(7315, 243; 82-288, 8441024), but he cannot_ have relief
for non-compliance with a requirement not designed for
his protection (30-23, 13+924. See 31-125. 164849; 74-T2,
764958). Mere irregularities are not fatal unless they
g;);)rate to prejudice some party interested (31-125, 164

7. Compliance with statute sufficient—If a foreclosure
complies with the requirements of the statute 1t is
gufficlent although there may be additional requirements
contained in the mortgage (19-85, 58).

8. What law governs—Impairment of contruct—The
remedial rights of the parties relating to the mode of
exercising the power, except in so far as such mode
may be essential to the beneficial character of the mort-
gage, are governed by the iaw in force at the time of
the foreclosure. Thelr substantive rights arising from
an exercise of the power, are governed by the law In
force at the time of the execution of the mortgage (41-
325, 434385; 45-285, 474803). Thus the statute of limi-
tations (21-520; 39— 460, 214714); the statute regulating
the recording of the certiﬁcate of sale (44-353, 464559):
the statute regulating the publication of the notice of
sale (16-45, 30): the statute defining who shall conduct
the sale (45-285, 47+803); and the statute defining the
force of the certificate as evidence {(41-250, 4241016}, in
force at the time of the foreclosure, govern On the
other hand, the right to foreclose (36-136, 304458); the
right to redeem (27-18, $61373; 36-136, 30+4as 41-388, 434
78): the time within which to redeem (8-387, 344; 10-174,
141; 28-496, 11484); the amount required to redeem (28—
496, 11484); and the rights of the parties in the property
arising from the sale (4-483, 375; 28-496, 11484, The last
case overrules in part 4-298, 213; 4-483, 375: 5-277, 210;
7-368, 200; 12--335, 221; 13-501, 462), are governed by the
law in force at the time of the execution of the mort-
gage.

0. Statute of limitations—T¢t
mence the proceedings within the time limited; they
must be completed (32—-460, 214714), Entering into posg-
segsion after a2 mortgage has become barred does not re-
vive it (24-221; 45-431, 4848). Under 1871 c¢. 52 the limli-
tation was ten vears {(21-520; 24-221; 26-365, 44611; 32-
460. 214714; 40-479. 424396: 45-431, 4848). Prior to 1903
¢, 15 it was an open guestion whether a partial pavment
on the debt would extend the time in which to redeem
(81-454, 844323). 1870 e. 60 limiting the time to com-
mence an action to foreclose held not applicable to a
foreclosure by advertisement (20-453, 407).

is not enocugh to com-

10. Effect of foreclosure on debit—A foreclosure sale
kas the effect of extinguishing the mortgage debt to the
amount for which the property is sold whether the sale
is to the mortgagee or to a stranger (12-335, 221; 21-132;
23-13: 29-226, 13434: 33-3564, 234536; 50-315, 524897; 52-23,
531867; 59-493, 614554; 67160, 694715, 1069).

¥1. Effect of foreeclosure on llen—Where a mortgage
is given on a single tract to secure a debt due and pay-
able as an entirety, and on default in pavment a fore-
elosure is had under a power, a sale for less than the
amount due exhausts the lien of the mortgage (695169,
724707). 1t is the general rule that a single valid sale
exhausts the lien of the mortgage, or, in other words,
that there can be but one valid sale of the same land
under the same power (10-37%, 304; 26-309, 4139; 35-189,
284221; 69-469, 724707). The remedy on the mortgage
as a security 18 exhausted by the foreclosure. The mort-
gage becomes ag a Security, functus officio, and its only
future coffice is as a muniment of title in case the mort-
gagor fails to redeem. After the foreclosure the rights
of the parties are to be measured, not by anything in the
mortgage—except as a muniment of title—but by the
statute (50-315, 524897). A sale of the whole of mort-
gaged premises for an instalment of the mortgage debt
exhausts the lien of the mortgage, There can be another
sale to satisfy a subsequent instalment only where
there'remains land not sold at the first sale (26-338, 3+
986, 64.486; 27-175, 6+489; 29-53, 11.4143; 69—469, 724707
74-3456, TT4214). Under G. 5, 1866 c. 81 § 3 the rule was
otherwlse (20-106, 92; 26-547, 6+350). But if the owner
or his assign annuls the sale for a first instalment by
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redeeming, a second sale may be had for another instal-
ment (4-172, 117; 27-175, 61+489; 30-305, 154676). The
feregolng rules are 1napp11ca le to an invalid or incom-
g;«z%e sale (27-175, 6+489; 73-90, 75+1034. See 69-5, Tl4

12, Mortgnge specific licn on separate tracts—Where
a mortgage is made a specific lien on separate tracts it is
optional with the mortgagee to foreclose on each sep-
arate lien or to include all the liens in one foreclosure
87-179, 914+489).

9603. Requisites for foreclosure — To entitle any
party to make such foreelosure, it is requisite:

1. That some default in a condition of such mort-
gage has occurred, by which the power to sell has be-
come operative,

2. That no action or proceeding has been instituted
at law to recover the debt then remaining secured by
sich mortgage, or any part thereof, or, if the action
or proceeding has been instituted, that the same has
been discontinued, or that an execution upon the judg-
ment rendered therein has been returned unsatisfied
in whole or in part.

3. That the mortgage has been recorded, and, if it
has been assigned, that all assignments thereof have
heen recorded: Provided that, if the mortgage is upon
registered land, it shall be sufficient if the mortgage
and all assignments thereof have been duly registered.
(4458) [8108]

Historical—G., S. 1894 § 6029 subd. 3 was amended by
19065 c. 136 to read as follows: "“Third. That the mort~
gage containing such power of sale had been duly re-
corded. and if assigned, that all assignments thereof
have been recorded; provided, that, if the mortgage is
upon registered land, it shall be sufficient 1f the mort-
gage,dand all assignmentg thereof, have been duly reg-
istered.”

%%, In general.

Before an assignee of a real estate mortgage can
forectose by advertisement, his title to the mortgage
must appear of record to the extent that evidence out-
side the record is not needéd to put it beyond reason-
able guestion. 139-252, 145+80T.

That rule applied to a case wnere the title to a mort-
gage depends on a final decree of distribution of the
estate of a decz2ased person, and the language of the
decree is so lacking 1n definition that extraneous evi-
dence is necessary 1o show that in fact it vested title
to the mortgage in a legatee. 159-252, 198+4807.

The pendency nf an actien to recover the debt se-
cured by a mortgage suspends the right to foreclose it
by advertisement; and the pendency of such action dur-
ing a part of the time the notice of foreclosure sale is
being published, even though dismisscd before the date
of sale, vitiates the fereclosure. It is immaterial that
such action is pending in ancther state. 161-404,
2014625,

When a mortgage is foreciosed by virtue of a power
of sale, ail the essential requirements of the statute in
respect 1o the foreclosure preceedings must he complied
with; a clear Separture therefrom will vitiate the pro-
ceedings. 165-172, 2064+44.

One of the mortgages in quettion while security for
the entire debt provided for its release upon paymment of
one-half thereof in cash. Nothing having been paid, the
mortgagee was entitled to foreclose and sell for the en-
tire debht under tke power of sale entitling him to re-
tain enough of the proceeds te pay the whole debt witi?
interest and costs. 165-184, 2061384,

1, Default—There is no right to foreclose under a
power until it has become operative by reason of some
default (22-157. As to what constitutes default, 21-142;
25—-15; 35-499, 294194; 45-50, 474+316; 45-335, 474+1072; 51—
485, E34+767; 84-34, 864757). Where a mortgage provides
that on default in the payment of the interest the mort-
gagee may declare the whole sum due, the election may
be exercised by advertising a sale without other notice
of the election (26-347, 44231).

1_:-7’. No action or procceding—-11-438, 323; 18-G6, 51; 22-
ai.

3. Only record owner mny foreclose—Only the legal
and record owner of the mortgage and power can glve
the notice and foreclose by advertisement (12-113, 62;
22-349, 25-13; 26-30%, 4439; 31-125, 164849; 33-224, 2241381,
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41-112, 424787; 41-388, 43478; 44-521, 474150; 48-260, 51+
284; 5l.-174, b34458; 5H4-1, 554864; 7316, Th+743; 73-2490,
7541047; 81-438, 844327; 83-37, 854919: 90-24, 954451; 95—
492, 1044237). The statute authorizing this method of
foreciosure designs that there shall be of record a legal
mortgage and that the record shall be so complete as
to show to all interested parties the right of the mort-
gagee or his asgsigns to invoke its aid (18-232, 212; 20-
464, 419; 21-336; 41-112, 424787; 48260, 614.284). The debt
and conseguently the reazl ownership of the mortgage
may be in one person, while what may be termed the
“legal title” of the mortgage is in another. In such a
case the power of sale must be exercised in the name
of the party who has the legal title to the instrument
(22-349; 31-125, 164849; 33-224, 224381; 51-174, B3445§;
83-37, 85491%). The power of sale cannot be severed from
the legal ownership of the mortgage. It is indivisible
and no maiter how many ownera of the mortgage there
may be, there iz but one power. If there are two or
more legal owners, whether as orginal mortgagees or as
assignees, or both, the power is in them jointly and all
must join in the foreclosure proceedings (54-1, 554864).
If the record owner loses hia interest in the morigage
during the course of the publication of the notice he can-
not complete the foreclosure (54—1, G54864; 73240, 75+
1047). Whether, the publication being regular, a change
in the record ownership of the mortgage between the
last publication and the day of sale will affect the regu-
larity of the sale, is an open question (54-1, 554864, See
4-25, 11). Where an assignee of a mortgage failed to
record his assignment a foreclosure by the mortgagee
was upheld as against innocent purchasers (95-392, 1044

4. Stranger to mortgagee—Only the mortgages, his
agent, attorney, executor, administrator or assignees, can
exercise the power of sale (850-24, 9354451). The attempt
of a stranger to the mortgagee to foreclose is a nullity
{38-197, 364+333).

5. Executor or administrator-—A domestic executor
or administrator may foreclose a mortgagse without re-
cording his appointment (4-25, 11; 38-38, 35+714). It is
provided by statute that a foreign executor or adminis-
trator may foreclose a mortgage in this state (§ 7463).
This statute is a regulation and not a grant of power
(38-38, 354714; 78-249, B04+10568), An assighee of a foreign
executor may foreclose without recording the appoint-
ment of his assignor (78-249, 8041056). An administra-
tor held authorized to foreclose a mortgage which he
himself held against the mortgagor of whose estate he
wag administrator (85-152, 88+433),

6. Equaitable owner-=Foreclogsure proceedings by ad-
vertisement are based wholly upon record ownership and
mere equitable interests cannot be recognized or given
effect therein (41-112, 424787; 48-260, 511284; 51-174, 534+
458; b4-t, b554864; B1-438, 844327). There is no such
thing as a foreclosure by advertisement of an equitable
mortgage (41-112, 424787). The fact that others have
equitable interests in a mortgage does no affect the right
of the fegai owner thereof to foreclose by advertisement,
but a court of equity will control the exercise of the
right and the disposition of the procseds of sale so as
to protect equitable interests (22-349; 26-309, 4439; 31—
125, 16+849; 33224, 224381; 51-174, 178, &34+458; 81-43%,
844327, 83-37, B54919. See 30-4, 131907; 44-5321, 474150;
69-219, 72468). While &n equitable owner cannot fore-
close in his own name he may foreclose in the name of
the record owner, and if the record owner allows such
use of his name he iz bound by the foreclosure (45-412,
48412, See 44-~-521, 474+150). ‘Where the record owner
holds & mortgage im trust for others they may compel
him, through a court of equity, to foreclose and account
for the preceeds (31-125, 164849; 45-412, 48413).

7. Aamignee of mortgage—The power of sale cannot
be gsevered from the legal ownership of the mertgage and
passes to the assignee of the mortzage without special
mention (22-349;: B4-1, 55+864), An asslignes. however,
cannot exercise the power unless all assignments are
recorded (12-113. 62; 18-232, 212; 41-388, 43478: 51-174,
53+458; 54-1, B5+864; 73-15, 754743%: 73-240, 7541047: 101-
16, 1114654). .But assignments by operation of law need
not be recorded. Thus an eXxecutor or administrator
mav foreclose a mortgage without recording his ap-
pointment {(4-25, 11; 238-28, 354714). As to what constl-
tutes an assignment by operation of law (51174, 53.+458).
Where an assignment is made by an agent his authority
need not be recorded (18-232, 21%2), If the assignment
of a mortgage by the mortgagee has been executed and
recorded, the only way in which he can recover authority
to exercise the power of sale in his own name is to pro-
cure a written re-assignment of the mortgage and place
it on record (51-174, 53+458). Where a mortgagee bid
in the property at a void sale under the power and then
conveyed the praoperty to A, who conveyed portions of it
to others, and afterwards the mortgagee assigned the
mortgage to A, it was held that these conveyances fur-
nished np reaseon for ths mortgagor objecting to A fore-
closing under the power (31-125, 164849). Instrument
purporting to be assignment, in which no assignee is
named, but blank space left for his name, is, until blank
legally filled, a nullity. If name of assignee is after-
wards inserted by authority of mortgagee, eXpress or

implied, and then recorded, it is a valid assignment (101-
16, 11i4654),

8. Sufficiency of the record—If an assignment has not
been properly acknowledged so as to entitle it to record
a foreclosure by the assignee is void (41-388, 434+78). A
mortgage with only one witness will not authorize a
foreclosure though recorded (30-197, 144+889). A mort-
gage with but one witnhess, which has been legalized
by a curative act, but the registration of which has not
heen legalized, cannot be foreclosed by advertisement.
Ontherwme when the registration has been legalized (11—
4358, 323). A mortgage on lands in two counties but re-
corded In only one may be forecloged as to the lands In
the county where it is recorded (16-116, 106: 32-205, 204
142). A false and impossible particular added to the
description of the premises by mistake of the reglater
will not prevent a valid foreclosure (20-464, 419). But a
false and misleading description is fatal (21-338).
Where an assignment wag indorsed on a mortgage, de-
scribing it as, “the within described mortgage,” and was
afterwards recorded on a subsequent page of the same
book as the mortgage, it was held a sufficient record
to authorize a foreclosure (15-171, 131. See 45-378, 4848).
A mortgage covered land situated in part in the county
of M and in part in the county of R. The mortgage was
duly recorded in full in R, but in recording it in M the
descriptlon of the land sitvated in R was omitted from
the record. Held, that while the record in M was good
as to the land therein situated, yet It was not sufficient
to draw to it the right to proceed under the power to
advertise and sell in M the land situated in R. In order
to forecloge in one county premises situated in two
counties the mortgage must be recorded in both (32~2085,
204142), All assignments must be recorded (73-15, 76+
743). 155-310, 1934589.

9604. Notice of sale — Service on occupant — Six
weeks’ published notice shall be given that such mort-
gage will be foreclosed by sale of the mortgaged
premises or some part thereof, and at least four weeks
before the appointed time of sale a copy of such notice
shall be served in like manner as a summons in a civil
action in the distriet court upon the person in posses-
sion of the mortgaged premises, if the same are act-
vally occupied. If there be a building on such prem-
ises used by a church or religious corporation, for its
usual meetings, service upon any officer or trustee of
such corporation shall be a sufficient service upon it.
(4459) [8111]

1, Publication—Where a mortgage covers several sep-
arate tracts lying in different counties it is unnecessary
io publish the notice in more than one of them (58-192,
59499%). A publication may be discontinued provided no
one is mialed {(4-433, 335; 7-46, 31). The day set for sale
in the notice may be a considerable time beyond the last
day of publication (16-—45, 30; 18-66, 51), or it may be on
that day (6-1%2, 123). In computing the time of publi-
cation the statutory rule of excluding the first day and
including the last applies {6-~192, 123). It is no objection
that the notice is published for more than six successive
weeks (16-45, 30). Publlecation must not begin before
a default. A newspaper is published when it issues from
the hands of the publisher. A pubileation in only one
sixth of the whole number of copies of an edition is in-
sufficient. A notice not published for the prescribed
time is not cured by a postponement of the sale (21-142).
A religions newspaper publishing general as well as re-
ligious news is a newspaper within G. 8. 1878 ¢, 81 § &
(38-345. 374792). A failure to publish in a newspaper
in the proper county renders the sale void (4-12, 15). An
affidavit of publication may properly be made by the
publisher (20-448, 402; 46-535, 49+257).

2. Serviece on occupnnt-—Service of notice upon the oc-
cupant is required not solely for his benefit but as a
means of communicating notice through him to all who
may be interested in the land. Consequently any person
deriving title or interest through the mortgagor may
attack a sale for want of such service and the occupant
cannot waive the service so as to affect interested par-
ties (45-526, 484402; 74-72, 764958). To require notice to
be served upon a party his occupancy must be open and
vigible, but it is not necessary that he should be livin
on the land (82-376, 856+172. See 87-7, 914+25; 52 Fed.
616). Service may be made by leaving a copy of the
notice at the house of usual abode of the occupant with
some person of suitable age and discretion then resident
therein (50—348, 524+934: 53-286, 554133 74-33, 7T6+952; 79—
350, 82+668) and it is not necessary that such person
should bhe a member of the family or household of the
occupant (74-33, 764952: 79-350, 82:668). It is imma-
terial that the person making the substituted service
thought at the time that the personr to whom he'deliv-
ered it was the one In actual occupancy. It is not neces-
sary that the notice should be addressed to anyone ot
that the person with whom It is left should be advised
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as to the party for whom it is intended (50-348, 524934).
A girl fourteen years old is presumptively a person of
suitable age and discretion. It is not necessary that the
person should be familiar with business transactions and
legal proceedings (53-286, 53+133). If the mortgagor is
in the actual oecupation of part of the land and a tenant
of his of the rest, notice on the mortgagor alone is suf-
ficient, at least so faur as he is concerned (30-23, 134924).
Where husband and wife are residing upon land owned
by him he is the proper person on whom to serve the
notlece (28-464, 104775). The mortgagee himself may
serve the notice (46—64, 474970, 48+783). An occupant
must be served though he is insane (72-49, 74+1018).
Failure to make the reguired service renders the sale
void (7-315, 243; 69-5, 714694, 84-34, 864757 and cases
supra). Where premises consist of separate farms, each
occupied by different person, notice must be served on
each (101-16, 1114654).

Where the husband is the owner of premises mort-
gaged to secure his debt, and the husband and wife re-
gide thereon Iin amicable relations, with no right or
interest in-the wife other than such as the law grants
to her by reason of such relation, service of notice of
foreclosure upon her is unnecessery. 156-317, 194:+778.

The official certifieate of such service Is not lightly
to be set aside. 156-317, 1944778,

Ths evidence supports tihe findings of the trial court
to the effect that a notice of mortgage foreclosure was
duly served. 156-317, 1944778,

Service was made upon the husband, but not upon his
wife. It iz held that, within the meaning of the statute,
the possession Was that of the hushand, and the service
of the notice was sufficient. 211+681,

3. None on mortgagor—There is no provision for ser-
vice of notice on the mortgagor as sueh (82-375. BG+172).
Formerly the rule was otherwise (15-513, 423; 16-45, 30:
82375, 856+172), There is no provislen for service on
subsequent ineumbrancers (6-240, 158). Nature of oc-
cupancy requiring notice (130-521, 1534997; 139-1332, 1654
961). Building closed and locked but with usual house-
hold ecuipment, deemed one of actual occupancy (148-
430, 1824514),

9605. Requisites
specify:

1. The name of the mortgapgor and of the mort-
gagee, and of the assignee of the mortgage, if any;

2. The date of the mortgage, and when and where
recorded, except where the mortgage is upon registered
land, in which case the notice shall state that fact,
and when and where registered;

3. The amount claimed to be due thereon, and
taxes, if any, paid by the mortgagee at the date of
the notice;

4. A description of the mortgaged premises, con-
forming substantially to that contained in the mort-
gage; and .

5. The time and place of sale. (4460) [8112]

Historienl—G, 8. 1894 § 6033 subd., 2 was amended by
1905 c. 136 to read as follows: *Second. The date of
the mortgage, and when and where recorded, except
where the mortgage is upon registered land. the notice

shall state that fact, and when and where the mortgage
is registered.” .

of notice — Each notice shall

1. By whom signed—Nnmes of the parties—The notice
must be the act of the person in whom the power to
foreclose is vested and it must show that it is. The
name of each assignee must be given (73-15, T754743).
Even where mortgage is assigned by mortgagee and
reassigned to him (112-433, 1284578)., It must appear to
be given by competent autherity (38-197, 364233; 48-260,
514284, 54-1, 554864; 73-15, 75+742). It must be signed
Jby all the record owners of the morigage (54-1, 554864)
It must disclose the true state of the record (48-260,
514+284). A mnotice which, upon its face, is declared to be
the act of a designated person, and which, as swch,
would be vold, cannot be made effectual by proof that it
was really the act of another and undisclosed person,
not even standing in a relation of privity with the per-
son in whose name the notice was given. A notice by
a mere stranger can effect nothing (38-1%7, 364333). A
notice signed by an attorney of the legal owner of
the mortgage is sufficient (30-537, 164+449). A notice
in the name of a deceased person is void (38-197,
364333, 44—446, 46+9508; 45-412, 48+13; 46-148, 484769).
A notice describing a mortgage as having been exe-
cuted to "Jsaac Crowe, ageat of Abraham Becker”
and signed “Tsaae Crowe, agent for Abraham
Becker. Abraham Becker, mortgagee in fact” iz suili-
cient (20-448. 402), A mortgage was executed to a part-
nership consisting of Farnham & Loveloy. The notice of
sale deseribing the mortgage as glven to Farnham &
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Lovejoy. contained in parenthesls, the full names of such
partners immediately after the firm name and was sub-
scribed “Farnham & Lovejoy, mortgagees.” Held suffl-
cient (43-211, 4541535). A mistake In using “mortgagee”
for “mortgagor” is fatal (see 62-195, 644381). A notice
signed “Silas H. Baldwin, administrator of the estate of
Rachel! A. Baldwin, the said mortgagee, deceased” s
sufficient (4-285, 11).

2, Date of the mortgage and notlee—The notice must
state the date of the mortgage (62-195, 644381), The
notice itself need not be dated, If it is dated the amount
claimed must correspond with such date but when it is
not dated the time of its first publication is its date (8-
168, 104, Hee 28-464, 10+775).

3. When and where morigage recorded—The notice
must state the date upon which the mortgage was re-
corded.(SOAEST’, 164449y and the page of the record
where it was recorded (82-288, 84.1024). It need not
refer to the recording of assignments (15-171, 131).

4. The amount claimed to be due~The object of re-
quiring the amount claimed to be due to be stated in
the mnotice is to inform interested partles how much s
claimed against their property, so that they may act
accordingly. Tt is not enough that the notice refers to
the record from which such information might be as-
certained. The notice itself must give the information
(41-9, 423482, §9-223, 724106), It §is the Zmount claimed
to be due at the date of the notice, and not the total
amount secured by the mortgage and not then due,
which must be stated (62-327, 64+906; 62—442, 6441148,
See 45-238, 47+792). When the notice ia dated, the
amount claimed must correspond with such date; when
it {= not dated, the date of the firat publication controls
(6-168, 104). When & foreclosure is made for an instal-
ment due it |s not necessary to state that it is for an
instalment (62—442, §441148). Where the motrtgagee may
elect to declare the whole amount due upon default in
payment 0f an instalment it is not necessary to state
that he so elects (26-347, 4+231; 62-442, 6441148). If a
mortgage covers several tracts and Is made a specific
and separatfe lien on each tract for a specified amount the
notice must specify the amount claimed to be due on each
separately (41-9, 424482; 47-221, 494691: 51-116, 5241127,
See 38-349, 174702, 41-14, 424483; 42-281, 444+69; 64-190,
664268, 87-179. 914469), Where the amount claimed to
be due is within the literal terms of the contract the
notice is suffleient although less is legally due, at Ieast
in the absence of a showing of fraud or prejudlece (20—
448, 420), Claiming more than i{s legally due or stipu-
lated in the tortgage does not affect the validity of the
sale in the absence of & showing of fraud or prejudice
(4-542, 426; 6168, 104: 6-240, 158; 19-85, 58; 20-448, 420;
29-307, 13+136; 45-238, 474792; 55-379, 574132). It the
mortgage ls glven to secure several notes which pass
intp different hands the party owning the mortgage
and foreclosing should e¢laim the amount due on all
the notes (26-309, 4439. See 69-219, T2468). Substantial
overstatement of amount ground for temporarily en-
Joining sale (114-501, 1314+787). 155-212, 1934163.

5. Taxes paid—The notice should state the amount
claimed for taxes paid prior to the notice (69-223, 72+
106). As to taxes paid subsequent to the date of the
notice and prior to the sale it 1s sufflelent If the notice
states that the premlses will be sold to pay the debt
“and the taxes, if any, on said premlses” (46-16%, 47+
970, 483+783. Bee 62-327, 644906; 65-537, 684109). Where
there is a blanket mortgage constituting a specific lien
on several tracts the notice should speclfy taxes paid
on each tract separately (47-221, 494+691)., Thsa notice
need not specify the years for which the taxes were
paid (8-334, 204).

6. DPescription of premises—A description of the
premises in the notice conforming substantially to the
description in the mortgage is sufficient (37-530, 35+
436; 48—441, 514382; 66-227, 6841074),

Mistake in deseription. 2124816,

7. Time of sale—The notice must state the time of
sale (45-208, 474788) and good practice requires that it
should state the hour of sale, but that is not imperative
{20-448, 402; 20—484, 419).

%, Planee of sale—The fellowing have been held a
sufficient designation of the place of sale: “in front of
the office of the register of deeds, In the county of Fill-
more,” the county being referred to in the notice as
in the state of Minnesota (18-366, 335): “at the court-
house in the city of St. Paul” (20—453, 407); “at the front
door of the court house in the city of St. Paul” (20—464.
419); "at the front door of the court house in the city
of Minneapelis, corner of 24 Ave. 8. and 3d 5t.,” the
sale being had in a building at such corner used tem-
porarily as a courthouse (37-530, 354+436). A notice
designating a place which does not exist is void. Call-
ing a city a village iz not fatal (31-125, 16+849).

9. No action or proceeding=—It is probably not neces-
sary to state in the notice that no action or proceeding
!119._3) been instituted to recover the mortgage debht (22—
2i).

10. Mnnner of sale—It is sufficient to state that the
mortgage will be foreclosed by a sale of the premises
pursuant to the statute. It is not necessary to state in
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what order the sale will be conducted or that it will
be in particular parcels (35-499, 204194),

11, Alteration—A material alteration of the notlee
during the course of publicatlon is fatal (4-433, 335),

9606. Attorney fo foreclose—Record of power —
Whenever an attorney at law is employed to conduct
such foreclosure, his authority shall appear by power
of attorney executed and acknowledged by the mort-
gagee or assignee of the mortgage in the same man-
ner as a conveyance, and recorded prior to the sale
in the county where the foreclosure proceedings are
had. If such attorney be employed on behalf of such
mortgagee or assignee by an attorney in faet, his
authority shall likewise be evidenced by recorded pow-
er. (4461) [8119]

A power of attorney which substantially complies with
the statute and describes the mortgage with reasonable
certainty is sufficlent (82—288, 8441024), 143-264, 1734432,

9607. Sale, how and by whom made--The szale shall
be made by the sheriff or his deputy at public vendue
to the highest bidder, in the county in which the prem-
ises to be sold, or some part thereof, are situated, be-
tween 9 o’clock a. m. and the setting of the sun.
(4462) [B127]

1. Not judiclnl—The sale is in pais and not jfudicial
(18-366, 335; 42—476, 444985).

Z. DBy whom conducted—The sheriff of a county at-
tached to another for “judicial purposes” is the proper
officer to comduct a foreclosure in his county (E2-335,
221). A deputy sherlff may conduct a sale either in his
own name or in the name of his principal (41-250, 424
1016; 81-438, 844327). The sheriff acts ministerially (10—
379, 304). Prior to 1866 either the sheriff or the person
named in the mortgage for that purpose might conduct
the sale and the person so named was frequently the
mortgagee (90-24, 954+451).

' 3. l(;yes}tlrnnptic;-eltﬁ r(-‘.ig’ulnl'i—The sheriff js presumed to
1ave discharge 5 dut n connection
(19-365, 335). ¥ tion with the sale

4, At whowne instance—A valid sale can only be had at
the Instance of the morigagee, his agent, attorney, exec-
utor, administrator, or assignee. The sheriff {s not
authorized to sell on his own motion or at the instance
of the mortgagor (90-24, 954451). Omission in notice of
4. m.” after hour set not fatal (109-492, 12443),

5. Muxt be at time ndvertiscd—A gale cannot be
legally made before the hour named in the notice and
ordinarily it cannot be made after the expiration of
the hour unless actually commenced within the hour.
Whether a sale commenced within the hour and held
open until after the hour is invalid depends on the facts
ot the particular case (90-24, 954451). Where the notice
stated that the sale would take place at 11 o'clock a
gg‘é? at 15 minutes before 11 was held void (45-208, 47+

8. Inverse order of nlienntion—Turchasers of portions
of mortgaged premiges If they did not take cum onere.
are entitled in equlty to have them applied to the satls-
faction of the mortgage in the inverse order of aliena-
tion. Jf the mortgagee reapects this rule in foreclosure
by advertlsement the mortgagor and his vendees can-
not complain (51444, 534+706).

7. Resunle—If the first sale i{s abortive a second Ssale
may be had under the same power (31-125, 1648493,

8. Inadeqgunte priee—A sale for a grossly fnadequate
price, coupled Wiith irregularity or fraud, may bo set
agide (24-417. Sce 63-328, 714395, 72471). DBut where
there is no irregularity in the sale or fraud on the part
of the mortgagee, and especially where there i3 a right
of redemnption from the sale, mere inadequacy of price
is net of itself ground for setting aslde a sale (37-6530,
35+436).

9. Formal defecin disregnrded-—3Mere irregularities In
the sale do not affect ity validity unless the statute so
prescribes or unless they may operate to prejudice some
interested party (31-125, 164+849). 142-426, 1724316,

10. En general.
Sale held wvalid, 167-257, 1954927,
‘Who may purchase 164-466, 206+380.

The holder of a sheriff's certificate of sale when the
year of redemption from a morigage foreclosure ex-
pires, there being no redemption, becomes the owner of
the growing crops upon the land. 167-295, 2084i001.

9608. Postponement—Such sale may be postponed
from time to time by inserting a notice of such post-
ponement, as soon as practicable, in the newspaper in
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which the originzl advertisement was published, and
continuing such publication until the time to which the
sale is postponed, at the expense of the party request-
ing the same. (4463) [8128]

It 18 not necessary to wait untll the day originally set
tor the sale to make the postponement (8-432, 385), A
notice not published for the prescribed time is not cured
by a postponement (21-142). The mortgagee cannot
charge the eXxpenses of a postponement made at his
instance to the mortgagor (58-84, 594831). The date of
the sale cannot be changed during the course of publica-
tion by & mere alteration of the notice; the remedy is
either a discontinuance or a postponement under this
section (4-433, 335). A publication of a notice of post-
ponement, which is not in itself a sufficlent notice of sale,
vhaccompanied by the original notlee of sale, Is insuffi-
cient (15~-449, 29164).

9609. Separate tracts—If the mortgaged premises
consgist of separate and distinct farms or tracts, they
shall be sold separately, and no more farms or tracts
shall be sold than are necessary to satisfy the amount
due on such mortgage at the date of notice of such
sale, with interest, taxes paid, and costs of sale.
{4464) [8129]

Separate tracts may be s0ld as a whole if they con-
stitute on¢ farm (18-366. 335). If the premises con-
sist of one tract the whole may be sold, although less
than the whole would satisfy the debt, but equity may
restrict the sale when justice requires it (4-260, 183).
A sale or division of the premises by the mortgagor
subsequent to the mortgage does not defeat the legal
right of the mortgagee to sell them as a whole, but a
court of equity, upon timely application, may require a
sale in parcels if justice requires jt (4-260, 183; 10-379,
304; 35-499, 294194; 42-476, 414985; 51444, 534+706; 62-263,
614+816). The mortgagee ig not bound, at hils peril, to
ascertain whether any of the mortgaged lands have
been allened or subsequently incumbered. In order to
{mpose upon him the duty to regard equities arising
subsequent to the mortgage he must have knowledge of
the facts or hotice sufficient to put him upon inquiry
(35-499, 294194). A sale of separate tracts in one parcel
is not void but merely veidable on a showing of fraud
or prejudice (42-476, 444985; 44-353, 464559 51-444, 53+
706; 89-319, 9441085, 1135, See $3-457, 101+966); and
this rule is not affected by the fact that part of the
tracts constitute a homestead (89-318, 9411083, 1135).
Where o single instrument constitutes in effect several
separate mortgages on several separate lots to secure
several ssparate sums of money, a sale of all the lots to-
gether as one tract for a gross sum 1s void (38-348, 87+
792). Government subdivisions are not decisive in de-
termining whether premises consist of one tract {6-192,
123, Hee 32--7, 13483). The fact that tracts are described
separately in the mortgage is not decisive as to whether
they should be sold as a whole or separately (6-192,
123; 18-366, 335; 24-417). A sale of land as one tract
and for a gross sum is not veid simply because it in-
cludes & tract not covered by the mortgage (31-125, 164
845; 31-500, 184452). If the certificate does not show
Lthat separate tracts were not one farm the sale will be
presumed regular (18-366, 335).

Where o homesfead is Ineluded with other lands in
n mortgage, the huomest2ad claimant may, upon scason-
able demand, have the other lants first applied in sat-
isfaction of tle mortgage. 165-295, 206,461,

A foreclosure sale of several parcels of land in gross
iz net void hut voldable, and will not he annulled ex-
cept for cause.  165-295, 2064461,

9610. Foreclosure for installments—By advertise-
ment or by action—Sales—Disposition of proceeds—
Redemption—Where a mortgage is given to secure the
payment of money by installments, each installment
either for principal or interest, or both, as is due at
any time, may be taken and deemed to be a separate
and independent mortgage and such mortgage for each
such installment may be foreclosed by advertisement
or by action, in the same manner and with like effect
as if a separate mortgage were given for each of such
installments, and such foreclosure may be made and
sale had subject to the installments yet to become due
upon the mortgage; and a redemption from any such
sale shall have the like effect as if the sale for such
installment had been made upon an independent subse-
quent mortgage; provided in such eases, the attorney’s
fee on the foreclosure so made shall not exceed the
amount permitted by law in case of a mortgage se-
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curing the amount of the debt then due on such fore-
closure. The proceeds of the sale shall be applied first
in payment of the costs of the foreclosure sale, and of
the installment due with interest thereon, taxes and
insurance premiums paid, if any, and then towards the
payment of the residue of the sum secured by such
mortgage, and not due and payable at the time of such
sale; and if such residue does not bear interest such
application shall be made with rebate of the legal in-
terest for the time during which the residue shall not
be due and payable; and the surplus, if any, shall be
paid to the subsequent lienors, if any, in the order of
their priority, and then to the owner of the equity of
redemption, his legal representatives or assigns. In
case of redemption from any sale herein authorized,
at the option of the redemptioner, the whole amount
remaining unpaid on the mortgage, with interest and
other items, if any, which have become part of the
amount secured by the lien of the mortgage, may be
included in the amount paid on redemption, and in
such event the redemption s¢ made shall have like
effect as if the foreclosure sale had been made for the
entitre amount secured by the mortgage, inciuding such
additional items,

Before any sale herein authorized the holder of the
mortgage shall file with the sheriff a verified itemized
statement in writing, showing the entire amount re-
maining unpaid on the mortgage, including taxes and
insurance premiums paid and other items which have
become part of the amount secured, and the rate of in-
terest to acerue on same, which statement shall be
subject to public inspeection and shall be read by the
sheriff at the sale, immediately after reading the notice
of sale. The certificate of sale shall set forth correctly,
in additicn to the amount of sale, the remaining amount
still unpaid on and secured by the mortgage, subject
to which the sale is made, and the rate of interest to
accrue on same. And if, during the time to redeem
from the sale, any additional or other item, other than
interest at the rate so stated in the certifiéate, shall
attach to said amount subject to which the sale was
made, or any change shall occur in such amount or the
rate of interest thereon, the facts with respect thereto
shall be set forth by affidavit made and filed for record,
and a copy furnished the sheriff, in accordance with
the provisions of Section 9648, General Statuies 1923,
and the provisions of said section shall apply thereto.
(4465) [8130] Amended 25, c. 280, § 1)

Under Comp, Stat, c. 756 § 3 only instalments subse-
quent to the first could be foreclosed separately (8-47,
44). Under thig section a sale of the entire tract mort-
gaged for a single instalment exhausts the lien of the
mortgage. There can be a second sgale to satisfy a
subsequent instalment only when there remains land
not so!d at the first sale (26-30% 4439; 26-338, 31988,
64486; 29-53, 114+143: 69-469, T24707; T4-343, 77+§14;_
Under G. 8. 1866 c. 81 § 3 the rule was otherwise (20—
106, 92; 26-547, 6+350), Bui if the owner or his assign
aunuls the sale for a first instalment by redeeming. a
second sale may be had for another instalment (4-172,
117; 27-175, 64489; 30-395, 154676). Failure to ap-
ply proceeds as directed by statute <does not invali-
date foreclosure, nor by operation of law cancel first
note; amount received not being sufficlent to pay entire
-debt (101-417, 1124628). Pro rata rule does not apply
(140-408, 168+177; 142-426, 1724316).

It is held, that the mortgagee in the second mort-
gage was authorized to declare the whoele sum due and
foreclos: when payments became due upon the first
Enltirt%zi,ge, though 60 days after default had not elapsed.
2114+¢3l1.

9611. Surplus—In all cases not provided for in
§ 9610, if after sale of any real estate, made as herein
prescribed, there remains in the hands of the officer
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making the sale any surplus money, after satisfying
the mortgage, with interest, taxes paid, and costs of
sale, the surplus shall be paid over by such officer, on
demand, to the mortgagor, his legal representatives
or assigns. (4466) [8131]

A Junior mortgagee is entitled, in preference to the
mortgagor, to receive the surplus, or at least sufficient
to satisfy his mortgage (34-545,  264907: 37-74, 333122
Sce 14-97, 68; 43469, 52146 74--344, 774234), and this ig 8o
although his claim is not yet due (55--437, 574+142), The
surplus belongs to the same persons and Is subject to
the same ligens as the land at the time of the sale. A
mortgagor held entitled to the surplus as against a
judgment docketed against him subsequent to the sale
(75—21, 774434). Taxes paid subsequent to the sale can-
not be deducted as against the mortgapor (65-537, 68+
109; 69-223, T24106). It is the duty of the sheriff, if he
has no notice of the equities of third parties, to turh
the proceeds of the sale over to the mortgagee to the
extent of satisfying the whole mortgage (83-37, 854919).
The right to recover a surplug is a chose in actionr inde-
pendent of the equity of redemption (75-21, 77+434).
Surplus on foreclosure for Iinstalment held applicable to
instalments not yet due (26-338, 34986, 64486; 26-547, 6+
250). If there are no subsequent liens the mortgagor is
entitled to the surplus. It is the duty of the mortgagee to
ray over any surplus to the persons entitled to the same
and if he fails to do so he is chargeable with interest
(26-547, 64250; 7521, TT1424).

Where land is sold under foreclosure of a mortgage,
two or more rarties being interested therein, the pro-
ceeds will be divided pro rata accerding to the inter-
ests of the parties as they appear, but one may he given
priority by contract, 162-03, 2024277,

In such =& case, an unpaid vendor has priority as
against a defaulting vendee to the extent of the unpald
purchase price. 162-%3, 2024277,

9612. Mortgagee, etc, may purchase—The mort-
gagee, his assighees, or hiz or their legal representa-
tives, may fairly and in good faith purchase the prem-
ises so advertised, or any part thereof, at such sale.
(4467) [8132]

Whoe may purchase—In the ahsence of statutory
authority the mortgagee is regarded as a trustee for
sale, who cannot, except by express authority of his
cestui que trust, purchase the mortgaged property (4—
25, 11; 4-3%, 15; 17-61, 40). Under Comp. St. c. 75 & §
it was held that the mortgagee could not purchase unless
the sale was conducted by the sheriff or his deputy (6-
168, 104: 8-435, 386). Ixecutors may purchase (4—25,
11; 17-61, 40), but a sale cannot be made to the estate
of a deceased person (81-454, 844323). The mere fact
that the mortgagee 1s the administrator of the estate
of the mortgagor does not prevent him from purchas-
ing (85-152, 884433). The mortgagee must purchase
“fairly and in good faith” (24-417)., A mortgagee who
purchases stands in the same position as any other pur-
chaser (21-132). When a trustee purchases the trust
property in his own name, the purchase is not void but

voidable, The morigagor cannot object (425, 11. See
7452g§,s T74+42; 74-D38, T74428; 85-152, 884433). 142-436,
1724 .

Where a mortgage foreciosure has been regularly and
fairly conducted and the proceeds thercof applied on the
note, the fact that the property was b'd in for less than
itz value is not a defense to an action to recover the
unpaid part of the note, 162—469, 2034212,

9613. Certificate of sale—Record—Effect—When-
ever any sale of real property is made under a power
of sale contained in any mortgage, the officer shall
make and deliver to the purchaser a certificate, execut-
ed in the same manner as a conveyance, containing:

1. A description of the mortgage,

2, A description of the property sold.

3. The price paid for each parcel sold.

4, The time and place of the sale, and the name
of the purchaser.

5. The time allowed by law for redemption.

Such certificate shall be recorded within twenty days
after such sale, and when so recorded, upon expiration
of the time for redemption, shall operate as a convey-
ance to the purchaser or his assignee of all the right,
title, and interest of the mortgagor in and to the
premises named therein at the date of such mortgage,
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without any other conveyance whatever. (4468)
[8133]

THE CERTIFICATE

1, Necessity of—The execution of the certificate Is an
essential part of the sale. While rights and liabilities
may attach at the date of the sale, yet the sale ia not
consummated until the proper certificate ls executed,
acknowledged and recorded (37-530, 354436, 63-517, 65+
941; 73-90, 75+1034). Nothing but a certificate can pass
the title. A sale In fact without a certificate does not
pass it. though it may give the purchaser a right to
one. To a recorded certificate a party entitled to re-
deem must lock to ascertain when to redeem, and how
much he must pay for the purpose (35-234, 284220}, An
action may be malntained to compel the sheriff to exe-
cute a certificate (54—-49%%, 564172).

2. When executed—The provision that the certificate
shall be executed and recorded within twenty days
after the sale may be merely directory as tg time, yet,
ag the provision for fillng the affidavit of costs and dis-
bursements is mandatory, a party cannot extend the
time for filing such affidavit by failing to procure and
record his certificate within twenty days alter the sale
(62-517, 654941. See 44-353, 464559; 47-581, 504828), A
delay of the sheriff in executing the certificate does not
impair the rights of the purchaser (54-499, B64+172).
1544644,

2. Recording—Failure to record the certiflcate within
twenty days does not render the sale void (47-581, 504823,
See 63-517, 654+941), Recording a certificate ten months
after the sale held sufllclent under 1876 c. 30 (44-353,
464559). An unrecorded assignment of a certificate held
subordinate to a jJudgment llen (59-285, 614144). A
certificate executed and delivered but not recorded does
not pass the title (73-99, 7541034),

DUnder the circumstances mentioned in the opinion, in
order to bar the right of redemption of judgment cred-
itors having liens on the land subordinate to the lien of
the mortgage, the cartificate of sale muat be recorded
within 20 days after the sale. 165-172, 206+44

4, Form and sufficlency—It must describe the mort-
gage (20-453, 407; 47-417, 504528) and the property sold
{31-500, 184452; 35-234, 281220; 85-411, 894320, See 48-
441, 514382). When a deputy sheriff conducts the sale
he may execute the certificate either in his own name
or in the name of his principal (41-250, 42+1016; 81-438,
844327). It is not necessary that it should be stated
in the body of the certificate that the sale was made
by the sheriff as such (18-366, 335). A statement in a
certificate that “the above described premises are sub-
ject to redemption within the time and according to the
statute in_such case made and provided” is sufficient
(24—161. See 47-417, 50+528). An instrument in the
form of a deed but containing alt the essentials of a
certificate held sufficient, although it did not state that
the land was subject to redemption (47581, H04+823).
A certificate issued to the estate of a deceased person
conveys no title (81-4654, 844323), An error mas to the
amount of the secured note and the date of its execu-
tion in a certificate under 1862 ¢, 19 § 2 held not fatal (47-
417, B04528).

415. Assignment.
Agsignment of certificate. 158-209, 1974490.

RIGHTS AND LIABILITIES OF PURCHASER

5. Nature of interest during redemption period-—The
fee does not pasa from the mortgagor to the purchaser
until the expiration of the redemption periecd (4-172, 117;
7167, 110; 14-289, 216; 24-315; 27-175, 6+48%; 31-232, 174
372: 43-172, 45411% 57-465, 504495; 67-436, T043; 73-40, 75+
1034; 85-1562, 881483). There is no techuical term to de-
fine the Interest of the purchaser during the redemption
period (42-172, 45411, See 34-458, 26+631). It is anom-
alous (54-499, 664172). It is a purely statutory interest
(50-315, 524887). It is not an estate (4-172, 117; 7-167,
110; 25-9). It i8 not an interest in real estate within
the meaning of the statute authorizing actions to de-
termine adverse claims (25-%) and yet it s an interest
in real estate to the extent that it passes by deed (38-2,
35+469: 53-350, 554555; 88284, 924+1117. See 31-232, 17+
372. Tt is personal property (4-172, 117; 7-167, 110; 24—
215, See 38-3, 354469)—a llen on real property (7-167,
110; 87-160, 69+715, 1969). In many respects the interest
of the purchaser is the same as that of the mortgagee
before sale (14-2F89, 216; 24-315), but not in all respects
(43172, 46411; 67-160, 604716, 1069; 67-436, T0+3). The
purchaser has a llen on the premises to the amount of
the purchase price (21-132; 28-75, 94173: 43-172, 45411;
48-223, 504+1038; 67—436, 7043), but he has something more
than a mere right to receive back his purchase money
and interest. He has a right to acquire absolute title to
the land unless it is redeemed within the time allowed
by law by ore who has a right under the statute to re-
deem; and he cannot be deprived of this right by one
who is notl a lawful redemptioner (43-172, 45411, 74237,
T7T+42; 96-234, 104+897). He is not an assignee of the

mortgage or a creditor of the mortgagor (21132, But
see note 9 infra), His interest is the same as that of
the purchaser at an execution sale during the period
of redemption (§8-284, 92+1117). Where mortgagee was
purchaser, and bhefore expiration of redemption period
agreed with mortgagor to extend time of payment heyond
such perlod, held that the foreclosure was annulled (116-~
266, 1334+797).

6. Charged with notice of title—mA purchaser ls bound
to know the condition of the title which he purchases;
and if the mortgage contains no covenants of title, and
the title proves defective, he has no claim on the mort-
gagor to make it good. What he buys is the title
which the mortgagor had at the time of the execution
of the mortgage and the amount of his bid is presumed
to be defermined with reference to that fact. When the
mortgage conhtains covenants of title which run with
the land ditferent considerations apply (52-23, 534867).
He is charged with notice of what property the mortgage
covers and what property may be properly sold (31-125,
164845). IlIe is charged with notice of the rights of any
gerson other than the mortgagor in possession (26-104,

+688). If the mortgage was void the purchaser ac-
quires no title (28-464, 104775). The mortgagee cannot
make that good and effectual! by a sale which was un-
lawful and void in its inception (31-495, 18+450).

_7. Protected by the recoring aet—The purchaser has a

right to rely on the title as disclosed by the records (see
33-224, 224381; 65-508, 68-107)., A bona flde purchager
who has recorded his certificate is not affected by the
fact that the mortgage was In fact paid at the time of
the foreclosure, if there was no release or satisfaction
on record (22-532; 27-396, 74826, 46-148, 484769). Pos-
gession of the morigaged premises is not notice of an un-
recorded release (22-532). The purchaser is charged
with notice of equities appearing on the face of the
record (30-4, 134+907).

8. Title rests on morignge—The title of the purchaser
relates back to and takes effect by virtue of the mort-
gage, which I8, in fact, the efficlent instrument by which
the title is transferred from the mortgagor to the pur-
chaser (41-250, 4241016; 65-531, 684113). The purchaser
acquires just what the mortgagee has the right to gell
under the power-—-no more and no less (28-496, 11484).
The mortgage must be sufficlent to operate as a convey-
ance 45 soon as the equity of redemption is harred by
the sale (39-378, 404255). The mortgage ripens into a
perfect title through the process of foreclosure (54-499,
56.172). The sale transfers all the interest of the mort-
gagor in the premises as described in the mortgage (31—
500, 184452).

9. Swucceeds to rights of mortgagee—The purchaser
succeeds to the equitable Interest of the mortgagee, and
when no redemption is made this interest draws to it
the subordinate legal title of the mortgagor, and his
title then stands precisely as if the mortgage had been
an absolute conveyance at its date; or, in other words,
the mortgage ripens into a perfect title through the pro-
cess of foreclosure (54-499, 564172}, Even though the
sale is vold as against the mortgapgor and his privies it
passes to the purchaser the rights of the mortgagee
as such. He 13 regarded as an equitable assignee
of the mortgage (30-197, 144+889; 32-191, 194+734;
35-124, 274487, 239-39, 384765; 43-172, 46411; 44189, 464
332; 47-221, 494691; 56-128, 674+454; 63-272, 654+459; 85—
411, 894320. See 88-392, 934+209). He does not succeed
ic')]ef)ther gecuritles held by the mortgages {(66-353, BT+

10, Effect of mortzagee bidding In—If the mortgagee
Is the purchaser his debt, as between him and the mort-
gagor, is pald; but It is not true that either his mortgage,
ag a muniment of title, or hig interest in the mortgaged
premises, is discharged or extingulshed. He simply re-
ceives a conditional conveyance of the premises for the
payment of his debt, and continues to have a lien on
the premises for the amount of the purchase price, which
was applied In payment of his debt. His interest In
the premises is practically the same after the =ale as
before, except the purchase price must be repald to him
by the mortgagor, with interest, within the year, or his
title under his mortgage becomes absolute (7-167, 110:
14-289, 216; B7-4356, 70+3; 85-152, 83+4433). He becomes
a purchaser instead of a contract creditor. and holds
the property by virtue of his bid and upon conditions
fixed by law for its redemption (56-353, 57+1061; 67-160,
694715, 106%). He stands in no different or better po-
gition than a stranger who purchases (56-353, 5741061).

11. Sale of scparnte tracts to different persons—The
ll'isgzt)lts of purchasers of different tracts are distinet (21—

12. Rizht to crops, rents and profits—If the purchaser
is in possession with the rights of a “mortgagee in posses-
sfon’ he ig entitled to the crops raised by himself, but is
accountable for the rents amd profits (32-191, 194734).
If he is out of possession he Is not entitled, during the
vear of redemption, to crops or timber. but he may re-
strain waste (12..335, 221; 77-175, 794676). When he ob-
tains possessioq after the expiration of the redemption
period he iz entitled to all the crops then growing there-
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on and thereafter he may maintain an action in the
naiure of replevin Or trover therefor, if they are severed
and carried away by another (71-136, 73+719). Crops
sown by the mortgagor or his tenant during the year
of redemption anrd harvestea afier the expiration of the
year. but before the purchaser takes possession, belong
to the mortgagor or tenant (7358, 754756), and an in-
junction will not issue to restrain him from removing
them (71-136. 73+4719). An agreement held to give the
mortgagor the right to crops maturing after the expira-
tion of the redemption period (71-133, 734625). During
the year of redemption the purchaser is not entitled to
the rents and profits (50-315, 524897; 50-319, 52+897), and
if he is in possession he must account for them (32-191,
194734).

13. Right to chattela—After the expiration of the re-
demption period chattels on the premises belong to the
purchaser as against a stranger (55-91, 564579).

14, Ad a morigagee in possession—Title by adverse
possession—The lien of the mortgage is not extinguished
until it merges in the legal estate when that passes by
lapse of time. It passes to the purchaser to the extent
of the purchase price, so that if he goes inte possesgsion
in good faith under the foreclosure, even though it is
invalid, he is regarded as a mortgagee In possession
whether he takes possession with or without the consent,
elther express or implied, of the mortgagor (30-197, 14+
889; 39-39, 384765, 12 Am. St. Rep. 613; 43-172, 45411; 63—
272, 654+459; B5-411, 884320). A vendee of the purchaser
has the same rights as the purchaser in this regard
(30-197, 144889; 32-181, 194734). If he remains in pos=
session until the right of redemption by the mortgagor
is barred he becomes invested with a legal title (39-33,
381765, 12 Am. St. Rep. 613: 44-109, 464332; 45-376, 4843;
85-411, 89+320), and may redeem from the foreciosure of a
senior lien (85-411, 894320).

13, Rizht to sue on eovenpnts in mortgnge—A cove-
nant against ingumbrances runs with the land and a
purchaser mav maintaln an action thereon (65-531. 684
113: 68-538, 71469%). He buys the title as warranted
and guarded by the covenants in the mortgage (53-23,
534867; 56-2353, B7+1061; 65-531, 68+113; 68-538 1714699,
See 53-212, 5441115: 59-230, 61+25).

1¢. Purchnse money mortgime—The purchaser takes
free from all claims or liens arising through the mort-
gagor (36-93, 30+441).

17, Easements—The purchaser acquires =all rights.
privileges and easements a;i:purtenant and necessary to
the enjoyment of the premises although they were ac-
quired by the mortgagor subsequent t0 the morigage
(83-377, 8564420, See 74286, TT41).

1S, Possession of mortgagor not adverse—-31-500, 184
452,

19, Right to fixtures—34-458, 264631,

20, Linbility for purchase price—54—-499, 564172,

21, Nature of title after redemption period—At the
expiration of the redemption period if no redemption is
made, the purchaser succeeds to the title of the mort-
gagor as It was at the date of the mortgage and as con-
veyed by the mortgage (20-108, 82; 23-13; 21-132; 57-4653,
59+495)., He acquires just the interest of the mortgagor
—no more and no less (28-4%6, 11484). He acquires every
right or interast held by the mortgagor In and to the
mortgaged property, together with all subsequently ae-
guired rights, easements and privileges, whieh are ¢€s-
sential to the full enjoyment of the property (83-377,
86+420). He is the owner and entitled to all the rights
of ownership (see 52-409, 54+370).

~

9614. Failure to record—Curative—No certificate
heretofore executed under and by virtue of Laws 1878
c. 53 5. 11 (G. S, 1894 s. 6038) shall be deemed invalid
because not recorded within the twenty days men-
tioned in that section; and the record of every such
certificate heretofore recorded after the expiration of
said twenty days is hereby legalized, with the same
effect as if such certificate had been executed, acknowl-
edged, and recorded within such twenty days: Pro-
vided, that this section shall not apply in any case in
litigation at the time of the taking effect of the Re-

vised Laws. (4469) [8134]

Explanatory note—For G. 8. '94, § 6038 see § 8613
herein.

9615, Failure to record—Curative—That no certi-

ficate heretofore executed under and by virtue of sec-
tion eleven, chapter eighty-one, title one, Statutes of
Minnesola, being section 6038 General Statutes of 1894
shall be deemed invalid by reason of the same not
having been made, executed, proved or acknowledged
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and recorded within the twenty days mentioned in said
section; and the record of all such certificates hereto-
fore executed, proved or acknowledged and recorded
after the expiration of the said twenty days is hereby
legalized and made valid, and said record shall have
the same force and effect as if said certificates had been
executed, proved or acknowledged and recorded within
the said twenty days; provided, that nothing herein
contained shall be construed to apply to eases now
pending which involve the legality or validity of any
such certificate of sale. (05 c. 289 § 1) [8135]

Explanatory noie—For G. 8. '04, § 6038 see § 9613
herein. .

9616. Premises in more than one county—Record—
If any mortgage covering real estate in more than
one county be foreclosed by proceedings had in one
county, and the mortgage debt be thereby paid, in whole
or in part, there may be recorded by the register of
deeds of the other county a certified copy of the certi-
ficate of sale and other foreclosure proceedings of
record in the county in which the foreclosure proceed-
ings were had., (4470) [8186]

9617. Execution after expiration of term—Where
the term of office of the sheriff or deputy who made
the sale expires within twenty days thereafter, and
before he has executed the certificate required by law,
he may execute and acknowledge the same in like
manner and with like effeet as if his term had not

expired. (4471) [8137]
See 47-581, 50+823.

9618. Perpetuating evidence of sale—Any party de-
siring to perpetuate the evidence of any sale made in
pursuance of this chapter may procure:

1. An affidavit of the publication of the notice of
sale and of any notice of postponement, to be made by
the printer of the newspaper in which the same was
}nserted, or by some person in his employ knowing the
acts.

2. An affidavit or return of service of such notice
upon the occupant of the mortgaged premises, to be
made by the officer or persen making such service, or,
in case the premises were vacant and unoccupied at
the time when such service must be made, an affidavit
or return showing that fact, to be made by the officer
or person attempting to make such service.

Such affidavits and returns shali be recorded by the
register of deeds, and they and the records thereof,
and certified copies of such records, shall be prima
facie evidence of the facts therein contained. (4472)
[8138]"

The affidavits are prima facie evidence of the facts
stated therein—at least of facts authorized to be stated
(8-342, 301; 20-453, 407; 35-449, 294+64). 7Thev are not
evidence of the mortgage and power (see 37-76. 33+440).
They are not ¢ssential to the vailidity of the sale (20-453.
407; 41-250, 424+1016). An affidavit of publication must
state all the statutory requirements of publication (35~
445, 29164; 20-453, 407). The affidavit of a publisher
is sufficient (20-448, 402; 46-535, 493257), If defective
affidavits are filed correct ones may be subsequently flled
(20-453, 467). Comp. St. e. 84 § 61, requiring an_affi-
davit of publication to state that the notice attached was
“taken from the newspaper” in which it is alleged to

have been published held not applicable (18-66, 51, 18-
366, 335).

9619. Entry in record—A note referring to the page
and book where the evidence of any such sale is re-
corded shall be made by the register in the margin of
the record of the mortgage. (4473) - [8139]

9620, Affidavit of costs—Within ten days after the
filing for record of the certificate of sale, the party
foreclosing or his atforney shall make and file for
record with the register of deeds an affidavit contain-
ing a detailed bill of the costs and disbursements of the

1915




Q. 83 FORECLOSURE OF MORTGAGES § 9621

foreclosure, including attorney’s fees, and setting forth
that the same have been absolutely and unconditionally
paid or incurred. (4474) [8140]

The statute iz constitutional (756-21, 774434) and man-
datory (60-383, 624381: 61-527, 6341040; 63-517, 654341;
65-133, 674+793; 84-388, 3741020)., Failure to file the affi-
davit does not invalidate the male (37-530, 354436; 60-38%3,
624381; 63-517, 65+941; 84-62, 864877). The ten days be-
gin to run, not from the day of sale, but from the time
the sale is completed by the executlon and recording of
the certificate (63-517, 654941). Hence a party may
have thirty days from the sale in which to fila the affi-
davit (84-62, 864877). He cannot extend the time by
failing to procure and record his certificate of sale with-
in twenty days after the sale (63-617, 654+941). Whether
the affidavit is evidence of the facts required to be atated
therein is an open question. It is not evidence of the
facts not required to be stated (65-537, 684+108). On
failure to file the affidavit within the required time an
action will lie for the recoverg of all costs and disburse-
ments of the gale (60-393, 624381). Tt is not a defense to
such an action that a subsequént moritgagee 13 entiiled to
the surplus (65-~315, 67+1004; 84-388, 8741020). The one
vear limitation of & 9621 is not applicable (65-133, 67+
793). A complaint held sufficient (34-383, 8731020).
Mortgagor held not estopped by requesting the mort-
gagee to assign hla certificate of sale to a third party
(75-20, 774+433), No demand i5 necessary before bringing
?gia.sdjefendant held chargeable with interest ({75-21,

T+ .

9621. Excessive costs or interest—At any time
within one year after the sale, the mortgagor, his heirs
or assigns, may recover from the owner of the mort-
gage at the time of foreclosure three times the amount
of any sums charged as costs or disbursements on
such foreclosure, but not absolutely paid, unless such
amounts have been paid te the mortgagor or his as-
signs, (4475) [8141]

The action may be brought immediately after the sale
without waiting for the explration of the redemption
period (28-6, B+52%). Good faith is no defense. The
burden of proof is on the plaintiff (58-84, 594831}, The
remedy is not exclusive (§1-285, 63+730) and the one year
limitation s not applicable to an ordinary action for the
surplus (65-133, 67+793). One of the objects of reguiring
an affidavit of costs and disbursements is to enable the
mortgagor to determine whether he hag a cause of action
under this section (60-393, 624381), Whether a cause of
action under thisg section 1s assignable s An open ques-
tion (63-471, 67+1143). A mortgagee {s liabie for treble
the costs of postponement of sale charged to the mort-
gagor (65—-471, 6741143). This section 13 not applicabls
to excessive charges actually pald or incurred (58-84,
534+831; 60393, 624381).

9622. Certificate as evidence—Every sheriff’s certi-
ficate of sale made under a power to sell contained in
a mortgage shall be prima facie evidence that all the
requirements of law in that behalf have been complied
with, and prima facie evidence of title in fee there-
under in the purchaser at such sale, his heirs or as-
signs, after the time for redemption therefrom has
expired. (4476) [B142]

The statute is constitutional (41-250, 424+1018). A cer-
tificate has no force as evidence unless it conforms sub-
stantially to the statute (35-408, 294121). 1t is only
prima facie and not conclusive evidence (35-44%, 294164;
41-250, 4241016; 45-208, 474788 45-526, 484402). Tt is
not even prima facle evidence of the mortgage or power
and before it is admissible In proof of title preliminary
proof is necessary that the sale was made under a powser
to sell “contained in a mortgage™ (37-76, 334+440). It s
prima facle evidence that the notice of sale was properly
published (41-250, 4241016); that the sale was regular as
regards selling in parcels (18-366. 335); and that a post-
ponement was duly made (73-283, 76+34). Whatever
facts are necessary to make the certificate jntelligibla
with respect to the matters which it 1s required to set
forth are necessarily contained In it and evidence (13-66,
6l). A certificate executed by a deputy sheriff in his
own name has the same force as a certificate in the
name of the sheriff (41-230, 4241014). It see¢ms that a
certificate has no force as evidence even of regularity
until after the perinod of redemption has expired (84-34,
864757). (. S. 1894 § 6054 cited (98-261, 108411).

In an action of vnlawful detziner, brought agalnst the
mortgagors after the year of redemption had expired
on the foraclosure of the mortgage, the sheriff’s certifi-
cate of sale was prima facie evidence of title In the
purchaser. 16i-430, 2093320,

9623. Action to set aside for certain defects, etc.—
No such sale shall be held invalid or be set aside by
reason of any defeect in the notice thereof, or in the
publication or service of such notice, or in the pro-
ceedings of the officer making the sale, unless the
action in which the walidity of such sale is called in
question be commenced, or the defence alleging its
invalidity be interposed, with reasonable diligence, and
not later than five years after the date of such sale:
Provided, that persons under disability to sue when
such sale was made, by reason of being minors, in-
sane persons, idiots, or persons in captivity or in any
country with which the United States is at war, may
commence such action or interpose such defence at
any time within five years after the removal of such
disability. (4477) [8143]

The statute Is inapplicable to an action of ejectment
agaipst a _mortgagor who has remained in actual pos-
session (35449, 29464). It is valid, as a statute of limi-
tations if the purchaser goes into possession (45-376,
4842), It is only applicable to certain specified “de-
fects'” 1t is not applicable where there is an entire
want of authority to exercise the power of sale, as where
a stranger assumes to foreclose (38-197, 364+333). or an
assignment is not recorded (51-174, 534458; p1-181, 63+
469), It presupnoses the existence of the conditions au-
thorjzing the exercise of the power and deals only with
certain apecifled Irregularities In its exercise (51-174,
53.4458). Tf construed liberally it includes all defects in
the notice (47-221, 494691, See 64-190, 66:268), It has
been held applicable where the notice of sale did not
state the amount due on each lot swhere the mortzgage
constituted & specific lien on cach of several lots (41-271,
494691); where the notice of sale was not published the
requisite time (45-376, 48+3; 64-141, 5541117), where the
notice contained an inaccuracy as to the date when the
mortgage wis recorded (45-376, 4843), The statute oper-
ates to validate defective sales (90-503, 973384). If the
defect in the sale is one of those specified in the statute
the mortgagor must move with great promptness.
Knowledge of the foreclosure puts him on Ilnguiry as to
the regularity of the proceedings (35—4990, 203194; 46-202,
484+767; 51—444, 534706; 64-190, 66+268). If the defect i8
one of substance the same promptitude is not required
(38-340, 374792; 51-174, 53+458), but even in such cases
the mortgagor may lose his title by laches as against
bona fide purchasers of the record titie, The adverse
possession of such purchasers charges him with notice
and imposes on him the duty to act promptly (38-197, 36+
333. See 38-211, 364338; 61-178, 63+495). The mortgagor
may enforce his legal remedies wuntil barred by the
statute of limitations (44-446, 464908), Cited (122-237,
1424+199). Statute not unconstitutional as to one in pos-
session prior to enactment (120-521, 1534997). Statute
bar to attack on foreclosure for want of notice to occu-
pant (156-20, 19141010).

In an action to set aside a mortgage foreclosure on
the ground of fraud, plaintiff must set forth the facts
conatituting the alleged fraud. 212+202,

9624. Action to set agide, ete. — Limitation — No
such sale shall be held invalid or set aside unless the
action in which its validity is called in question be
commenced, or the defence alleging its invalidity be
interposed, within fifteen years after the date of such
sale: Provided, that persons under disability as pro-
vided in § 9623 may commence such action or interpose
such defence within the time therein provided. This
section shall not affect or prejudice the rights of any
bona fide purchaser. (4478) [8144]

Sea 90-503, 074384, 122-237, 1424198,

2124816

9625. Interest of purchaser—Attachment or judg-
ment—The interest acquired upon such sale is subject
to the lien of any attachment or judgment duly made
or docketed against the person holding the same, as
in case of real property, and may be attached and sold
on execution in the same manner. (4479) [8145]

7167, 110; 31-232, 174372, ,

9626. Redemption by mortgagor—When lands have
been sold in conformity with the preceding sections of
this chapter, the mortgagor, his personal representa-
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tives or assigns, within twelve months after such sale,
may redeem such lands, as hereinafter provided, by
paying the sum of money for which the same were
sold, with interest from the time of sale at the rate
provided to be paid on the mortgage debt, not to ex-
ceed ten per cent. per annum, and, if no rate be pro-
vided in the mortgage, at the rate of six per cent., to-
gether with any further sums which may be payable
pursuant to § 9648, (4480) [8146]

RIGHT OF REDEMPTION GENERALLY

1, An incident of what morignges—A right or equity
of redemption is an inseparable incident of every mort-
gage {11-22, B). But see 118-4, 133491, It is not affected
by a default (11-22, 5). It exists in spite of express
terms in the mortgage to the contrary (15-69, 50, See
v-4%, 34). It is not dependent upon possession (23-328).
A mortgage must be deemed to have been made with ref-
erence to the statutory right of redemption by creditors
(29-53, 114143). Foreclosure sale of franchises and real
and personal property of a public service corporation
without right of redemption (116-4, 133491, Accruing
rents and profits do not inure to mortgagee (135-443,
1614165).

2. Right favored—35-411, §94+320; 58-203, 108+846.

3. Genernl object of statute—The statute providing
for redemption is calculated to save the property of
debtors from being sacrificed and to enable debtors to
retain their property, or, if they shall fail to do sp, then
to secure its applicatiorn, so far as may be, to the pay-
ment of the demands of the creditors (29-53, 114143).

4, How lost—Tt is not lost by a surrender of the note
and an advancement of an additional sum by the lender
equal,. with the previous loan, to the agreed value of the
land mortgaged (33-362, 23+538). Mortgagor estopped
from redeeming when with knowledge of invalidity, he
permits mortgagee to take possession (128-255, 1501899).

5. Statute must be followed-—After a foreclosure by
advertisement the only right of redemption, by mere act
of parties, is that given by statute and can be exercised
only as prescribed in the statute (26--100, 14834; 37-71,
334123).

6. Relcase—Thg mortgagor may sell or release his
equity of redemption to the mortgagee (34-118, 241369;
39137, 39+309; 86-255 90+387; 89-43%, 054216, 769). Such
a release after conditlon broken is tantamount to a fore-
closure and operates as payment of the mortgage debt
to the extent of the value of the property (29-226, 13434).

7. A procceding in pais—51—417, 534715,

R, Sheriff ncts as officer of law—14-289, 216: 16-210,
184; 20-268, 239; 21-132; 28-75, $4173; 65-391, 6741024; 82~
251, 844786,

D, Right tp redeem and right to foreelose how far re-
ciprocal—15-69, 50; 20-264, 237; 23-328; 26-365, 44611; 39—
39, 384765, 63-106, 654357,

10, Assighment of eertificnte ny 2 redemption—28-345,
84-568; 29-6d4, 114143, 25-226, 18,134; 36-42, 2Y4675; T4-208,
TT+42; 75-20, 774425,

11, Ampunt required to redeem from mortgage—A
mortgagor has a right to redeem from a mortgage by
paying the mortgage debt and interest and he cannot
be required, as a condition of such redemption, to pay
any other debt due from him to the mortgagee (13-1%4,
183; 82-307, 8441022).

REDEMPTION BY MORTGAGOR OR ASSIGN

1Z. Whoe fs an assisn—A junior mortgagee is not an
assign within the meaning of the statute (37-71, 331123;
74-345, T71+214. BSee 90-114, 954762), nor is the purchaser
at the foreclosure of a junicr mortgage (43-172, 45+11).
The term “assigns” has been defined to include “grantees
of the mortgagor, and those acquiring his title otherwise
than by descent” (37-7T1, 334123); “thoxe to whom the
property, or the interest of the mortgagor therein is
transferred” (18-497, 444). A purchaser at an ahortive
foreclosure sale who has gone into possession and re-
mained until after the redemption period has expired
may redeem as an “assign” from the foreclosure of a
senior llen (85-411, 89+320). Any person having either
the mortgagor's title or & subsisting interest under it,
ad, for example, & tenant for years, a person beneflcially
interested, a tenant by curtesy or one who has the statu-
tory interest superseding dower and curtesy, may re-
deem as an “assign” (85-411, 884320). A wife has such
interest in her hushand’s real estate that she may redeem
(25-516; 29-53, 114143; 56-623, 584156; 74-273, 77+139).

13, Who is mortgagor—18-497, 444,

14, By part owner—An owner of an undivided half
of a tract sold as a whole can only redeem the whole
and the effect of his redemption is to annul the sale as
to the whole (46-481, 49+250). See 115-230, 1324210. A
redemption by one of two Joint owners will inure to
the benefit of both (26-42, 294675. See 32-455, 211478).

15. By wife—Where plaintifft wife redeemed land of
her husband, and they were afterwards divorced, and he
conveyed his interest to defendant, the redemption an-
nulled the sale, and defendant owned land; but she was
entitled to subrogation to equitable lien for amount
paid (104267, 1184472),

16, Time in which to redcem—Extension—The right
to redeem expites absolutely at the expiration of the
twelve months and cannot be revived (57-465, 594495).
The time to redeem stated in the certificate of sale does
not control in case of conflict with the statute (10-174,
141). Tf the last day falls on Sunday redemption may
be made on Monday (48-228, 50+1038). A court cannot
extend the period of redemption (51-417, 53+719), but the
parties may by agreement’ (see 25-516; 28-267, 34772; 32—
14, 184-830; 46-84, 484458). A payment to the sheriff
through a third party held sufficient although the sheriff
did not receive tkhke money until after the redemption
period (82-251, 8447886).

17. Amount reguired to redeem—=26.-100, 14834; 67-L80,
854715, 1065, .

18, Effect of non-redemption—Non-redemption within
the statutory time extinguishes all the estate and inter-
est of the mortgagor and consequently of all persons
claiming under him (29-53, 114143; 36-93, 304+441).

9627. Redemption by creditor—If no such redemp-
tion be made by the mortgagor, his personal repre-
sentatives or assigns, the senior creditor having a lien,
legal or equitable, upon the mortgaged premises, or
some part thereof subsequent to the mortgage, may
redeem within five days after the expiration of said
twelve months; and each subsequent ereditor having a
lien in succession, according to priority of liens, within
five days after the {ime allowed the prior lienholder,
respectively, may redeem by paying the amount afore-
said and all liens prior to his own held by the persen
from whom redemption is made; provided, that no
ereditor shall be entitled to redeem unless within said
{welve months he file for record notice of his inten-
tion to redeem with the register of deeds of the county
or counties where the mortgage is recorded. (R. L.
§ 4481 amended '09 c. 243 § 1) [8147]

1. General plan—The general object of the statutse
providing fer redemption by creditors is to make the
Iand bring its utmost value, by means of what might
be termed an auction sale among creditors, preserving
to each his right according to the seniority of his lien.
The aim is to c¢onduct this sale for the benefit of both
creditors and debtor, the creditors being interested in
realizing out of the property as much as possible towards
payment of their claims, and the debtor being interested
in having as much of his debts as possible paid out of it
(28-345, 94868, See 29-53, 11+143; 29-22§, 13434; 66-60,
574320,

Redemptioner, if the property which he gets is less
in value than the amount of the judgment upon which
he bases his redempiion and the amount which he pays
to effect it, may recover the difference. 159-193, 1984462,

Where a mortgagor fails to redeem from the foreclo-
sure sale and the holder of a second mortgage redeems
therefrom as a creditor and the purchaser at the sale
acquiesces therein, the mortgagor cannot dispute the
validity of such redemption, even if the second mort-
gage be invalid, as he has no interest in the property.
163-315, 2034083,

A tenant in commen is at liberty to purchase a mort-
gage on the common property, without incurring a duty
to his cotenants to redeem under it from a sale on the
foraclosure of a prior mortgage. 164-160, 2044958,

By giving notice of its intention to redeem and fail-
ing to do so, appellant did not walve iws right to ques-
tion the validity of the Foreclosure. 165-172, 20B+44.

Where a lienor redeems from a morigage foreclosure
sale, the court will net, at the instance of the mort-
gagor or a junior lsn-holder, ingiire into the amount or
validity of such prior lien. £113323,

The priority of liens for purposes of redemption is de-
termined by the time of record, without reference to the
nature of the estate in the land or any part thereof
owned by the mortgagor. 2114323,

A junior creditor, in order to redeem, must pay the
amount shown by the record to be due, and, if the prior
lien iz fraudulent, he must resort to other appropriate
procerdings for his damage. 2114323,

If the attempt of a judgment.creditor to redeem land
sold on the foreclesure of a mortgage ig ineffectual for
any reason, another judgment creditor, whose lien Is
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subsequent in point of time, may redeem, provided he
does so within five @ays after the expiration of the time
within which the mortgagor might have redeemed, 156—
30, 194493,

2. Who may redeem as cereditors—The following may
redeem as a creditor: a junior mortgagee (20—26? 239;
21-133; 27-71, 33+4128; 47-434, 504475; 48-223, 5041034; 90-
114, 954.762); an assignee of a junior mortgagee (48-223,
50+1028; 74-345, 774+214); a purchaser at a foreclosure
sale of a junior mortgage (21-132: 43-172, 45+11); a cred-
itor of the grantee 0f the mortgagor (28-48, 84905: an
attaching creditor on a contract express or implied
(45-341. 484187, See 30-366. 154673): a judgment credi-
tor (27-18, 6+373; 28-345, 9+868; 29-53, 111143; 29-226, 134
34: 30-161, 144795; 36-136, 30+1458: 42476, 444985: 45-341,
481187; 50-5608, 524923; 53-1, 55,113; 56-60, 574+320: 70—350.
T34165; 74237, 7T4H42; 78-373, 81+11): an assignee of a
Judgment against the mortgagor although the A5sigh-
ment is not filed under G. S. 1894 § 5431 (70-380, 734165} ;
a creditor acquiring a lien pending the time of redemp-
tion (20-106, 32); a ecreditor having a lien on a part of
the land sold (21-132; 27-18, 64+373; 29-53, 111143; 36136,
30+458), To entitle a creditor to redeem he must have
something more than the general right common to all
creditors 1o have the general property of the debtor ap-
plied to the payment of his debtis; he must have a right,
either in law or equity, to have the specific property
approprinted to the satisfaction of his clalm in exclu-
sion of othor claims subsequent in date to hig (29-203,
124630; 65-248, 68118}, It is not necessary that he should
have a personal claim against the debtor; it is sufficient
if he has a special claim on the specific land sold. The
Btatute has in view the party’s relation angd interest
in respect to the land, and not im respect to any par-
ticular person (28-48, 81905; 13-172, 45411). A general
creditor of a deceased perscn, although his claim has
been allowed against the estate by the probate court has
no llep within the statute and cannot redeem. A re-
demption for the estate must be made by the executor
or aldmmlstra.to_r (29203, 124:530; 65-246, 65418). A party
having an equitable mortgage in the form of an abso-
Iutq deed may redeem without first having obtained a
Judl(‘.lal determl_nat}on that the deed is a mortgage (77—
64, 794584). A junior mortgagee in a mortgage on which
the registry tax has not been pald cannot redeem (119—
183, 1374873,

3. Notice of intention—If a notice is reecorded it is
immaterial that it is not filed (27-18, 64+378). An as-
signee of a lien may redeem under a notice filed by his
assignor (48-223, 60+1038). Defects in a notice are waived
If the purchaser accepts the redemption money (50-3190,
524864; 73-361, 764189). A notice Bled before the credi-
tor actually acquires his lien is ineffectual although he
subsequently and during the year acguires the llen de-
seribed (T71-308, 744139; 96-234, 1041897). Where fore-
closure is by action the notice must beé filed with the
clerk of court (48-223, 501+1038). The notice is not a part
of the redemptioner's muniments of title (60-310, 52-;-8%4).
Fraudulent notices may constitute a cloud on title re-
movable by action (63-120. 654258). A notice of inten-
tion to redeem as “a judgment debtor” does not author-
ize a redemption by an owner (95—2%6, 10447).

4. Taceking subscquent liens—The purchaser at a
foreclosure sale cannot taclk subsequent liens held by
him so as to compel the holder of a lien subsequent to
his to pay them in redeeming from the foreclosure sale
uniess such purchaser puts himself in the line of re-
demptioners, by filing notice of redemption to redeem
from his own sale under his subsequent liens and files
at the proper time affidavits of the amount due on his
subsequent liens (28-345, 91868; 20-434, 134{668: 43-172,
46111; 58291, 5941020; 95~2886, 1044+7). But it is not nec-
essary for him to pay to himself the amount necessary
to redeem from himself, or to Issue 1o himself any cer-
tificate of redemption, and he need not redeem from
ﬁxalsﬁeolg through the sheriff (58-291, 594+1020). 141-456,

+690.

5. Right statutory—The right of a credito to re-
deem is purely statutory (21-132; 28-345, 94868; 3;—7?, 3:?
123; 51-417, 534718), but the statute is to be construe$

;vsi-lrfs)r:eference to equity practice (28-346, 94868; 65—246,

6. Construction of statute—The statute is remedial
and to be construed liberally in favor of the mortgagor
and redeeming creditors (20-132; 29-53, 114142). It is to
be_construed with reference to its general gurpose (28—~

345, D-868); and former equi - H
B3has Haiis s r equity practice (28-345, 94868;

7. Sintute mast be substantinlly followed—There must
be a substantial compliance with the requirements of the
Btatute (21-132; 37-T1, 334123: 47—434, 504475; 51-417, 53+
719. See as requiring a strict compliance 28-345, 248,
9+868; 70-880, 73+165). Merely formal defects may be
overlooked (21-132). Second mortgagee, without right
to redeem (124-176, 1444761).

8, What law zoverns—The law of the date of the exe-
cution of the mortgage governs (4—483, 375; 8-387, 344:
10-174, 141; 27-18, 63373; 28-496, 11484; 36-136, 30+458).
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9. Five day period—T72-287, 754376; 80-76, 8241103,

10. Order among suceessive creditors—~—Creditors re-
deem acecerding to the priority of their liens. There is
no provision in the statute to determine the rights of
respective creditors in regard to redemption, except by
the priority of their respective liens (29-203, 12+530).
The purchaser at the sale cannot object that a creditor
redeems out of the statutory order or prematurely (72—~
287, 154376; 80-76, B241103). The “senior creditor’ means
the senjor ereditor who redeems (28-345, $+868). Priority
of liens is determined by time of record, without refer-
ence to nature of estates In land, or any part thereof,
owned by mortgagors (105-348, 1174512).

17. From what redemption made—The redemption g
a redemption of the land sold from the sale and not a
redempiion of the land mortgaged trom the mortgage.
The redemption is made from the purchaser as pur-
chaser, not as assignee of the mortgage (21-132).

12. Nature of right—The creditor's right of redemp-
tion is the right to buy the purchaser’s interest, at the
price paild by him, with interest from the date of the
sale (21-132).

13, Extensjon of time to redeem—A court has no
discretionary power te extend the period of redemption
(51-417, 534719), The time cannot be extended to await
the determination of a suit in equity for an accounting
47~424, §04475). It may be extended by agreement of
the parties (see 25-516, 43-66, 441886, 47—434, 504475; 89—
319, 5441085, 1135), but a creditor’s right to redeem can-
not be prejudiced by an agreement between the mort-
gagor and the purchaser at the sale (70-380, 734165).

14, When right acerues—The right of a creditor to
redeem does not accerue until the mortgagor’s right ot
redemption has terminated and the title of the holder
of the certificate of sale has become, as against the mort-
gagor, perfect and absolute (28-345, 94868; 29-226, 134
34; b7-460, 594495), PEut the purchaser may waive a
permature redemption by a creditor (54-308, 56434; §0-
114, 954762, See T2-287, 754376).

15. Upon sale of separate tractsn—21-132,

16. A vested right—27-18, 64+373; 36-136, 304458; 41-
388, 434+78.

17. Attacking creditor's lien—295-53, 114143; 42-476,
444985 45-341, 484187; 43-223, 5041038; 53-1, B5+113; b~
60, 57+320; 63-120, 65+258; 70-380, 734165, T74-237, 77442;
74-273, 774139,

18, Watver of irregularities—Though the purchaser
cannot, 50 far as concerns the passing of the legal title
by redemption, waive by parol the existence of a lien
giving a right to redeem, nor a proper cer:tlﬁcate_of
redemption, he may waive any irregularity in the in-
termediate steps to effect redemption. He may waive
any defect in the filed notice of intention to redeem or
the failure of the creditor to file an affidavit of the
amount due onh his lien and he does so by accepting the
redemption money (21-132; 50-310, 524864; 73-361, 764
199). The objection that a redemption was prematurely
made may be waived (54-308, 56434; 50-114, 954762, See
72-287, 754-376; 80—T76, 8211103). The sheriff cannot waive
defects as against the purchaser (21-132). 129-312,
1524728, .

19. A purchaser for value—A creditor redeeming is a
purchasey for a valuable consideration (30-537, .]'G+449;
46-156, 484677; 72-352, 754761, 695), and as such is pro-
tected from a resulting trust of which he has no notice
{30—-537, 16+449), Rule that possession is notice applies
to one redeeming from foreclosure sale of land which
in actual possession of person other than mourtgagor
(08-39, 1074+T744).

20, Effect of non-redemption—TFailure to redeem from
a sale made on & second len by the holder of a sub-
gequent and subordinate llen cuts off his right to redeem
from a sale made on the first lien, The sale on a second
lien, whether made before or after that on a first lien,
has the effect, unless it is itself cut off by the first sale,
or unless it is redeemed from, to cut off all liens and
interests subject to 1t (30-161, 14%795; 31-264, 174476; 50—~
508, 52+922: 54-808, 56+34; T2-237, T54+876; T73-236, 75+
1046; 95-286, 10447). Where defendant foreclosed his
mortgage and purchased for an amount which left a
surplus, and afterwards plaintiff issued execution on
his judgment, which was a second lien, and purchased
the premises at the execution sale for the amount of
his judgment and costs, and execution was returned
gatisfied, and he never redeemed from the foreclosure
sale, he was not entitled to recover the surplua froem

defendant (104-340, 1164646},
21. Cited (104-267, 1164472).

9628. Redemption, how made—Redemption shall be
made as follows: The person desiring to redeem shall
pay to the person holding the right acquired under
such sale, or for him to the sheriff who made the sale,
or hig successor in office, the amount required by law
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for such redemption, and shall produce to such person
or officer:

1. A copy of the docket of the judgment, or of the
deed or mortgage, or of the record or files evidencing
any other lien under which he claims a right to re-
deem, certified by the officer in whose custody such
docket, record, or files shall be, or the original deed or
mortgage, with the certificate of record indorsed

. theregn.

2. Any assignment necessary to establish his claim,
verified by the affidavit of himself or a subscribing
witnegs thereto, or some person acquainted with the
signature of the assignor. If the redemption is under
an assignment of a judgment, the assignment shall be
filed in the court rendering the judgment as provided
by law, and the person so redeeming shall produce a
certified copy thereof and of the record of its filing,
and the copy of the docket shall show that the proper
entry was made upon the docket.

3. An affidavit of himself or his agent, showing the

amount then actually due on his lien.

Within twenty-four hours after such redemption is
made, the person redeeming shall cause the documents
80 required to be produced to be filed with the register
of deeds, who shall indorse thereon the date and hour
of filing, and shall preserve the same in his office for
one year thereafter, for which service he shall be en-
titled to receive one dollar: Provided, that if such
redemption shall be made at any place other than the
county seat, it shall be sufficient forthwith to deposit
such documents in the nearest postoffice, addressed to

such register, with the postage prepaid. (4482) [8148]

1%. In general

If the documents to which section 8148 refers are on
file when a junior creditor redeems, he cannot question
the validity of a prior redemption solely bhecause the
filing was not made within the time prescribed by the
statute, 156-310, 1041643,

As against the owner of a third mortgage on land,
the failure of the owner of a second mortgage to pro-
duce and file the affidavit required by this section, in-
validates an attempted redemption from the foreclosure
g%eggf the mortgaged premises under a first morigage.

+95.

The right of lien creditors 1o redeem is statutory, and
lzril{s;zsbe exercised in accordance with the statute.
+323.

Each redeeming c¢reditor must pay the amount which
the ecreditor from whom he redeems paid, plus the
amount of such redeeming creditor's llem, 2117323,

. 1. Proof of right to redeem~~The object of the statute
is to furnish evidence to the officer or purchaser that
the Darty proposing to redeem has the right to do so
under the statute and to provide the evidence whereby
& second or other redemptioner may know the amount to
be paid to a previous one. The statute is to be llberally
construed in favor of the redemptioner (8—456, 441; 21—
132; 28-345, 94868). The production of the original in-
strument evidencing the lien, with the certificate of
record indorsed thereon, is a sufficient compliance with
the statute which requires the production of a certified
copy of such insirument (21-132; 41-314, 43{66; 91-124,
974+651). The holder of a subsequent judgment lien may
redeem from an execution sale by paying the proper
amount into the hards of the proper court and ft is not
necessary for him to produce to the clerk certified copies
of the judgment docket, files and records upon which
redemption is based, but it is sufficlent it the clerk has
the knowledge thereof, and the original records, fles

and papers are called to his attention (91-124, 97+651).

The redemptioner need not produce all the deeds con-
stituting his chaln of title from the mortgagor (20-268,
239). When the redemption is made by the mortgagor
or owner it is not necessary to produce and file certified
copies of the decuments showing his title and right to
redeem. The production of the original records to the
officer is sufficient (41-314, 43468). An affidavit of the
amount due is indispensable (21-132). Where a mort-
gagee sells the note but executes no assignment of the
mortgage securing the same, and subsequently repur-
chases the note, the equitable transfers of the beneflcial
interest in the mortgage effected by the sale and re-
purchase of the debt, are not assighments which need
be produced (40-531, 424467). Fallure to produce the
papers required by the statute is walved by accepting
the redemption money (73-361, 76+19%), The redemption
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papers are not a bart of the redemptioner's muniments of
title (50-310, 521864}, The failure to file the afiidavit of
the amount due is waived by accepting the redemplion
money (73-361, 764199). No provision is made for a
formal notiece of redemption (7-432, 347). The refusal of
the clerk to recognize a party’s right to redeem will not
be allowed to prejudice him (41-156, 42+867). The sheriff
is not required to notify the mortgagor of a redempgion
(65—391, 67410624}, Proot of heirship of one entitled fo
redeem is sufficient without production of any document
or record, where it does not appear that probate proceed-
ings have been completed (98-203, 1084846},

2, Amount necessary to redeem—The sheriff, in re-
ceiving money pald on redemption, acts as the offlcer
of the law, not as the agent of the party. If he re-
ceives too much or teo little, or from one not entitled
to redeem, that cannot prejudice the party holding the
certificate of sale. It ls the business of the party re-
deeming to see that he deposits with the sheriff the
proper amount and {f the amount iz not correct he
must bear the consequences (14-289, 216; 18-210. 1843
18—497, 444; 21-132; 28-7Td, 9+173; 53-346, 554+5567; 65-381,
6741024). Where the redemptioner pays to the sherlff
a gross sum for the redemption and sheriff’s fees, and
it ig accepted by the sheriff as sufficient and the sum Is
sufficient to satisfy the purchaser's claim, it is a_ good
redemption; the shortage, if any. must be deducted
from the sheriff’s fees (48-223, 50+1038). The senior
creditor redeeming s required to pay only the amount
for which the property was sold, with interest, But
subsequent redemptioners must pay in addition_bprior
liens held by prior redemptioners (28-345, 94868), Where
a mortgagee foreclosed for more than the amount due
and a second mortgagee was required to pay such amount
in order to redeem it was held that the latter might
recover from the former the excess (6—240, 158). Junior
creditor must pay amount shown by record to be due.
Statute provides no method by which he may_ deter-
mine validity of prior liens or proper amount. He must
pay according to record, and if lien fraudulernt, or amount
padded. he must resort to other proceedings to recover
damages (105-348, 1174512),

3. Tender of amount necessary to redeem—8—496, 441;
21-319; 26-100, 14834; 27-18, 6+373; 28-75, 9+173; 41-156,
421867; 63484, 654848; 76-196, T84+1110.

4, Filing the redempiion papers—Prior to 1881 Ex.
S. e. 3 there was np provision for recording or filing the
redemption papers (21-132, 141; 50-310, 521864). The
statute ls intended for the protectlon of junior redemp-
tioners and they alone, if any obhe, can take advantage
of a non-compliance with its provisions (40-531, 421-46_‘7:
50-310, 524864), Failure to file redemption papers W thin
24 hours, does not invalidate redemption, unless impalr-
ing rights of subsequent redemptioners (1944643).

%. Payment in what—If the sheriff accepts without
ohbjection treasury or national bank notes (20-268, 239)
or a check on a bank (41-314, 43+66) the payment is good.

9629. Certificate of redemption—Record—The per-
son or officer from whom such redemption is made
shall make and deliver to the person redeeming a cer-
tificate executed and acknowledged in the same man-
ner as a conveyance, containing: .

1. The name of the person redeeming, and the
amount paid by him on such redempt.ron.

2. A description of the sale for which such redemp-
tion is made, and of the property redeemed.

3. A statement of the claim upon which such re-
demption is made, and, if upon a lien, the amount
claimed to be due thereon at the date of redemption.

If redemption is made by the owner of the property
sold, his heirs, personal representatives, or assigns,
such certificate shall be recorded within four days after
the expiration of the year allowed him for redemption,
and, if made by a creditor holding a lien, such certi-
ficate shall be recorded within four days after such
redemption. Unless so recorded, such certificate shall
be void as against any person in good faith redeeming
from the same person or len. (4483) [8149]

A certificate of redemption, in substance such asg the
statute directs, is essential to the passing of the legal
title, although the redemptioner may, perhaps, acquire
equitable rights without it. That a certificate of re-
demption upon a lien does not state the amount claimed
to be due on the liem will not, as between the pur-
chaser and & subsequent redemptioner, affect a redemp-
tion on a subsequent lien made on the assumption that
the prior redemption was regular (50-210, 524864). The
sheriff may execute the certificate although the pay-
ment is made to the party from whom redemption is

made (54-308, 563134). A certificate is prima facie ewvi-
dence of the fact of a redemption and of the truth of
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its recitals so far as they relate to matters required
to be stated (27-18, 64373). In an action to set aside a
certificate executed by a sheriff its recitals may be im-
peached by parol evidence showing that no redemption
was in fact made and no money paid to the sheriff (28~
4, 35+4469). A certificate issued to one not entitled to re-
deem is 4 nullity (18-497, 444). In proving a title under
a redemption it is sufficient to show such a foreclosure
sale as is effectual under the statute to pass the legal
title to the purchaser, the lien on which the redemp-
tion was made, and a certificate of redemption regular
on its face (50-310, 524864). Certificate of redemption,
issued by holder of sheriff's certificate to owner, not
filed for record within four days, is void as to second
redemption duly made through sheriff, in good faith by
junior lienholder, though second redempiion be made
and certificate thereof filed for record within time
limited for recording first certificate (102-460, 11341064).
1944643,

210435,

The omission from the sheriff’s certificate of redemp-
tion of a staicment of the amount claimed to be due on
a redemptioner's lien, deeg not invalidate the redemption
as to a junior creditor if the affidavit required is om
file in the office of the register of deeds when the junior
craditor redeems. 156310, 1914543,

9630, Effect of redemption—If redemption is made
by the owner of the property sold, his heirs, personal
representatives, or assigns, such redemption annuls the
sale; if by a creditor holding a lien on the property
or some part thereof, the certificate of redemption,
executed, acknowledged and recorded as provided in
§ 9629, operates as an assignment to him of the right
acquired under such sale, subject to such right of any
other person to redeem as provided by law, (4484)
{8150]

14, Tm general.

165172, 206144, note under § §627.

Rights of guarantor holding second mortgage as se-
ceurity on redemption from first mortgage. 155466,
1994257,

The plaintiff and the defendant owned a tract of land
asg tenants in coramon. They gave a mortgage. After-
wards, defendant gave a mortgage upon his undivided
one half to the same bank. The plainiiff paid cone half
of the mortgage first mentioned. Afterwards it was
foreclosed. Within the year of redemption the plaintiff
redeemed as part owner. By his redemption he obtained
an equitable mortgage upon the undivided one half in-
terest of defendant for' the amcunt which he paid in
redemption and such mortgage is prior to the mortgage
by defendant of his undivided one half. It is held that
in this action for partition he is entitled to contribution
for taxes and interest and monhey paid for necessary im-
provements, but must apply profits made, and for the
balance he may have contribution of an undivided half.
160-269, 1994881,

The effect of redemption from the foreclosure sale by
a Judgment creditor was to give him all the rights of a
good-faith purchaser of the land. 2124995,

. 1, Redemption by owner—A redemption by the owner,
his heirs, executors, administrators or assigns, annuls
the sale, leaving the property in the same condition as
if the mortgage had never been made (18-497, 444; 23—
74; 25-516; 29-53, 114143; 37-71, 334123). A redemption
by a part owner annuls the sale as to the whole tract
(46—481, 454250). Redemption by wife (104-267, 1164+472).
A sale from which a redemption iz made does not affect
the lien of the mortgage for other instalments of the
mortgage debt (4-172, 117; 27-175, 64489 30-395, 154
676). Where the owner assumes to redeem as a creditor
under a judgment against a former owner, in law the
redemption will be one by an owner and not by a credi-
18:c1>r.1i1)nd its legal &ffect will be to annul the sale (78-373,
+11).

-

2. Redemption hy creditor—Redemption by a creditor
does not annul the sale but appropriates the benefit
of it to the redemptioner, so far as there may be any
excess of value in the property beyond what it costs
him to make redemption (37-71, 33+123; 57-465, 594495;
T4-345, T74214). It operates as an assignment of the
rights of the purchaser (20-108, 92; 28-345, 9:868: 41—
156, 424867; 42--366, 44:1256). TIn other words, the re-
demptioner i3 subrogated to the rights of the purchager
(23-74: 27-18, 64+8373; 29-53, 11+143: 36-136, 303458: 70—
380, 734165). Tt does not extinguish the lien on. which
it is made. but the first redemptioner is subrogated to
the right of the purchaser with the llen of the first re-
demptioner added, and so on, as each successive redemp-
tion is made. The last redemptioner acquires all in-
tervening redemptlion liens and may enforce them against
the land for his protection and reimbursement. The
lien on which a redemption is made is not extinguished

§ 9630

by the fact that the value of the property is equal to
the amount of the lien with the amount paid for re-
demption added (21-132; 50-508, 524922). But a re-
demption by a creditor satisfles his debt to the extent
of the value of the property, less the amount paid to
effect redemption, Thus a redemption by a judgment
creditor of property exceeding in value the amount of
the judgment and the amount paid to effect redemp-
tion satisfles the judgment and extinguishes the right
to make further redemptions by virtue thereof (29-22§,
13434; 72-352, 754585, 761). Creditor's judgment being
%rl;r;)e)gular same operates as an assignment (129-314, 152+

9631. Foreclosure pending action te set aside mort-
gage—Redemption—Whenever an action is brought
wherein it is claimed that any mortgage as to the
plaintiff or person for whose benefit the action is
brought is fraudulent or void, or has been paid or dis-
charged, in whole or in part, if such mortgage has been
foreclosed by advertisement, and the time for redemp-
tion from the foreclosure sale will expire before final
Judgment in such action, the plaintiff or beneficiary
having the right to redéem, for the purpose of saving
such right in case the action fails, may deposit with
the sheriff before the time of redemption expires the
amount for which the mortgaged premises were sold,
with interest thereon to the time of deposit, together-
with a bond to the holder of the sheriff's certificate of
sale, in an amount and with sureties to be approved
by such sheriff, conditioned to pay all interest that may
accrue or be allowed on such deposit if the action fail,
He shall, in writing, notify such sheriff that he claims
such mortgage to be fraudulent or void, or to have
been paid or discharged, in whele or in part, as the
case may be, and that such action 18 pending, and
direct him to retain such money and bond until final
judgment. In case such action fails, such deposit shall
operate as a redemption of the premises from such
foreclosure sale, and entitle the plaintiff to a certificate
thereof. Such foreclosure, deposit, bond, and notice
shall be brought to the attention of the court by sup-
plemental complaint in the action, and the judgment
shall determine the validity of the foreclosure sale,
and the rights of the parties to the moneys and bond
go deposited, which shall be paid and delivered by the
sheriff as directed by such judgment, upon delivery to
him of a certified copy thereof. The remedy herein
provided shall be in addition te other remedies now .
existing, (4485) [8151]

9632. Holder of junior mortgage may pay default
in prior mortgage—Any person who has a mortgage
lien upon any land against which there exists a prior
mortgage may pay any taxes or assessments on which
any penalty would otherwise accrue, and may pay the
premium upoh any policies of insurance procured in
renewal of any expiring policy upon mortgaged prem-
ises, and may, in case any interest upon any prior or
superior mortgage is in default, or any part of the
principal shall become due, or amortized installment
which may be in default upon any such prior mort-
gage, pay the same, and zll such sums so paid shall
become due upon such payment and be a part of the
debt secured by such junior mortgage, shall bear in-
terest from date of payment at the same rate as the
indebtedness secured by such prior mortgage, and shall
be collectible with, as a part of, and in the same man-
ner as the amount secured by such junior mortgage.
Such payments shall be proved by the affidavit of the
junior mortgagee, his agent or attorney, stating the
items and describing the premises, and a copy must be
filed for record with the Register of Deeds. (’23, ec.
355, § 1; amended 27, c. 413)

9633. Mortgages to be re-instated in certain cases
—That in any proceeding for the foreclosure of a real
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estate mortgage, whether by action or by advertise-
ment, if at any time before the sale of the premises
under such foreclosure, the mortgagor, the owner or
any holder of any subsequent encumbrance or lien, or
anyone for them, shall pay or cause to be paid to the
holder of the mortgage so being foreclosed, or to the
attorney foreclosing the same, or to the sheriff of the
county, the amount actually due thereon and constitut-
ing the default actually existing in the conditions of
said mortgage at the time of the commencement of
such foreclosure proceedings, including insurance, de-
linquent taxes if any upon said premises, interest to
date of payment, cost of publication and services of
process or notices, Attorney’'s fees not exceeding fifty
($50.00) dollars, together with other lawful disburse-
ments necessarily incurred, in connection with the pro-
ceedings by the party foreclosing, then and in that
event said mortgage shall be fully reinstated and
further proceedings in such foreclosure shall be there-
upon abandoned. ('23 ¢. 327 § 1)

Chapter 394, Laws 1923, a curative act, applicable to
the defective cancellation of land contracts to which
it refers, does not conlirm and make effectual an at-
tempted ecancellation whick has been wholly disregarded
by both vendor and vendee in the manner stated in the
preceding paragraph. 156-419, 1954139,

CURATIVE ACTS,

‘053 e. 67, Cur. Failure to give or recor wer.

05 ¢, 209, Cur. Defective notlee and secxl'v?ge_

.05 c¢. 117, Cur. Power acknowledged before attofney.
07 c. 86, Cur. Defective assignments.

'07 e, 437, Cur. Failure to give or record power,

08 ¢ 273, Cur. Failure to give or record POWET.

09 ¢ 274, Cur. Failure to record assignments. 155211,
19834162, ) & s o

Y e 2383 § I, Cur. Where notice claims amount not
du.e. etc.

306, Cur. Certain foreclosure sales legalized.
186, Cur. Certzin foreclosure sales legalized.
; . 250, Cur. Defective assignments,

1% Ex. Sess. ¢. 42, Cur, Certain mortgage foreclosure
sales legalized.
' "11 c. 194, Cur. Certain mortgage foreclosures legal-
13

'21 ¢. 28, Cur, Certain mortgage foreclosures Jegalized,

21 ¢, 101, Cur. Mortgage foreclosure sales legalized
in certain cases.

. ’%1 c. 283, Cur. Certain mortgage foreclosures legal-
ized.

'23 e. 44, Cur. Defective power of attorney,

23 ¢, 98. Cur. Certain mortgage foreclosures legalized

‘23 ¢. 162, Cur. Certain mortgage foreclosures legalized.

23 e, 192, Cur. Certain mortgage foreclosures legalized.

'22 ¢. 207, Cur. Mortgage foreclosures legalized in cer-
tain cases.

'23 ¢. 218. Cur. Defective notice of assignments and
ra-assignment.

. '2d3 c. 354, Cur. Certain cancellations of contracts legal-
zed.

The following curative and validating acts have been
ig;cted by the legislature at the sessions of 1925 and

T—

Laws 1925, c¢. 24, which reads as follows: “Section 1.
Every mortgage foreclosure sale by advertisement here-
tofore made in this State, under power of sale in the
usual form, centained in any mortgage dulvy executed
and recorded in the office of the Register of Deeds of
the property county of this State, together with the
record of such foreclosure sale, is hereby lepalized and
mad.e valid and effective to ail intents and purposes, as
against either or all of the tellowing clkjections, viz.:

1. That the power of attorney to foreclose the mort-
gage, provided for by Section 96(6, General Statutes,
1923, was executed by the mortgagee or assignee, before
there was a default and the power of sale therein con-
tained had become operative.

2. That the power of attorney to foreclose the mort-
gage, provided for by Section 9676, General Statutes
1923, does not refer to the book and page of record
thereof in the office of the Register of Deeds where the

09 e. 293 § 2, Cur. Same—Action to set aside—when,
09, ¢, 318, § 1. Cur. Defective power.
08 ¢. 352, Cur. Defective notice and service.
'11 ¢, 210, Cur. Insufficient publlcation.
’13 ¢, 132, Cur. Fallure to record power.
13 ¢ 182, Cur. Defective notice.
13 ¢. 360, Cur. Defective power satisfied,
15 ¢. 109 § 1, Cur. Defective power.
18 ¢. 123, Cur. Defective notice.
e,
c.
a

same is of record, or otherwise definitely describe and
identify the mortgage authorized to he foreclosed.

3. That the power of attorney in foreclose the mort-
gage, provided for by Section 9608, General Statutes
1923, is general in its terms and does not describe any
mortgage in particular hut authorizes the foreclosure of
any and all morigages then due or thereafter to become
due and also all mortgages thereafter to be taken and
acquired either as mortgagee or assignee, by the gran-
tor in said power of attorney, on real property in the
county therein designated. °’25, c, 24, § 1.

“Se> 2. Provided that the provisions of this act shall
not apply to or affect any action or proceeding now
pending In any of the courts of this State.”

Laws 1923, ¢ 166, which reads as follows: “Section 1.
Every mortgage foreclosure sale by advertisement here-
tofore made in this state, under power of sale in the
usual form coniained in any morigage duly executed
and recorded in the office of the register of deeds or
register with the registrar of titles of the proper county
of this state, together with the record of such foreclo-
sure sale, i8 hereby legalized and made wvalid and ef-
fective to all Intents and purposes, as against either or
all of the following objections, viz:

1. That the notice of sale was signed by the repre-
zentative of the estate of the mortgagee as adminis-
trator, where the said representative was in fact the
executor of the estate of said mortgagee.

2. That the notice of gale was signed by the attorney
foreclosing said mortgage as attorney for said mortga-
gee, where said attorney was in fact attorney for the
representative df the estate of said mortgagee, or that
the place of sale was stated as “village court house”
instead of “court house,” or that one of the regular pub-
lication days for a notice of a morigage ioreclosure sale
fell upon Thanksgiving Day or any legal holiday and
guch notice was published either the day before or the
day after such legal holiday or Thanksgiving Day, or
that the notice of sale was served upon the occupant of
the mortzaged premises by leaving a copy thereof with
a member of the family of sald occupant. of suitable
age and discretion, then residing upon said premises.
but who, at the time of such service, was not upon sald
premises, or that the notice of sale and the sheriff’s
certificates incorrectiy stated that the mort- notice, but
did siate all other facts mnecessary for computing the
amount due; that the foreclosure sale notice stated a
date of sale falling on a legal holidaly, and said fore-
closure sale was held by the sheriff of the proper
county on a legal holiday; or that the notice of =ale
and the sheriif's certificate incorrectly stated that the
mortgage was foreclosed as of the year 1920, whereas
it should have siated the wyear 1.21; or that the notice
of sale Incorrectly named a different county than the
county in which the mortgaged land was loca:ted and
that the notice of sale was signed by the assignee as
mortgagee instead of as assignee, said moertgage hav-
ing been duly assigned and the assiznment placed of
record: or that the notice of foreclesure sale was not
served upon some of the perszons in possession of the
mortgaged premises, or on the person or persons in
possession but who were not actually resmmg_ there-
on: where the notice was published for six full
weeks, and the mortgage sale was postpon_ed for
one week and the original notice, together with no-
tice of postponement, was regularly published in one
isste of the same newspaper immediately preceding the
postponed date of sale, but no notice was published for
one week intervening between the last publication of
the original notice and publication of said notice of sale
with a notice of postponement in the issue of the news-
paper immediately preceding the postponed date of sale;
or that the notice incorrectly stated the amount due.

3, That the date of the mortgage or of any assign-
ment thereof, or the date, the month, day, hour, book ot
page of the record of the mortgage, or of any assign-
ment thereof, in the office of the register of deeds, is
incorrectly stated in the notice of sale, or in any of
the foreclosure papers, affidavits or instruments.

4, That the sale thereunder was held before one week
had elapsed after the Iast and sixth publication had
been made.

5. That the notice of mortgage foreclosure sale cor-
rectly stated the day of the week, the date of the month
and the hour and place of sale, but omitted the year
when the sale was held, or omitted to state the volume
and page where such mortgage was registered in the
office of the registrar of titles of the proper county in
the case of land registered under the Torrens system:;
or that the amount claimed to be due on account of
such foreclosure was incorrectly stated In sald notice
of foreclosure sale.

6. That the affidavit of publication, of notice. affidavit
or return of service of such notice, return of officer as
to vacahoy, shariff's affidavit of zale, sheriff's certificate
of sale, or either of them, or any other of the papers or
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documents constituting a part of said foreclesure bro-
ceedings were not executed or recorded in the office of
the register of deeds of the proper county or registered
in the office of the registrar of titles of the proper
county in time case of land registered under the Tor-
rens system, within the time required by law, but have
since been recorded or executed and recorded in the
office of such register of Adeeds, or registered or exe-
cuted and registered in the office of such register of
titleg before the passage of this act.

7. That the power of attorney to foreclose said
mortgage provided for by Scction 9606, General Statutes
1923, had not been executed and recorded prior to such
foreclosure sale as provided by law, or had been exe-
cuted prior to such foreclosure sale but not recorded
until after such sale, but has since been recorded or
executed and recorded befnre the passapge of this act;
or that the power of attorney to foreclose the mort-
gage wasg not properly witnessed and that the acknowl-
edgnient of the execution of the same by the mort-
gagee or assignee of the mortgagee was taken and cer-
tified by the pevson or one of the persons to whom such
power was granted, or that the corporate secal of the
corporation mortgagee was not affixed to the power of
attorney authorizing the foreclosure of the mortgage,

8. “Where the mortgage was assigned and such as-
signment is set forth in the body of the notice of fore-
cloesure sale and such notice is signed by the said as-
signee but said notice of foreclosure sale does not
specify the name of such assignee of the mortgage in
the body of said notice.

9. That the notlce of mortgage foreclosure sale was
not signed with the full name of the mortgagee but the
name of the morigagee as stated in such mortgage was
correctly stated in such notice,

10, Where the publication of the notice of foreclo-
sure sale was in all respects regular except that the
notice was published only five times; or where the affi-
davit of publication of notice of foreclosure sale did
not in all respects comply with the provisions of Chap-
ter 484, General Laws 1921, but did comply in all re-
spects with the provisions of Section 9413, General
Statutes 1913,

11. That the sheriffs’ certificate of sale is signed by
only one witness and the acknowledgment to said cer-
tificate bears no date, or that the certificate of sals did
not state the correct amount for which the property
describred therein was sold.

12. 'That the mortgagor signed his full given first
name and the initial of his midlle name in the execution
of a mortgage, but thereafter in the power of attorney
to foreclose sald mortgage in the notice of sale, and in
the sgheriff's certificate of sale said mortgagor was re-
ferred to by initials only, or_ that the natice of the
pendency of any suit or proaceeding to enforce or fore-
close a mortgage had not been filed according to law
with the registrar of titles and a memorlal thereof en-
tered upon the register at the time of or prior to the
commencement of such action or proceeding, or that the
mortgage foreclosed had been assigned and such assign-
ment duly placed of record, and said mortgage reas-
signed *to the mortgagee and such reassignment duly
placed of record, and the mortgage again assigned and
such assignment duly placed of record, but the notice
of foreclosure sale omits the description of the first
assignment and of the reassignment thereof, or that the
mortgage foreclosed, or the record thereof, is defective,
by reason of having no witnesses, or only one witness,
or has no scroll for a seal, or has a defective certificate
of acknowledgment, or has no certificate of acknowl-
edgment, or that the date of the expiration of the no-
tary's commission or date of acknowledgment, was in-
correctly stated.

“S8ec. 2. Any sheriffs certificate of mortgage foreclo-
sure sale by advertisement which has bheen heretofore
correctly spread upon the records of the proper county,
together with all indexing records thereof, is hereby
legalized and made valid as against any irregularity or
defect in the entering or noting therecf in the numer-
ical register book, reception book and all other indexing
books cof said county.

“Sec. b, Where a real estate morigage covered both
land that was registered and land that was not regis-
tered, and said land is contiguous and was occupied as
one farm, and said mortgage was duly executed, ac-
knowledged ang record.d and the same was thereafter
duly foreclosed by advertisement after default and the
land so0ld thereunder pursuant to the power of sale
therein contained, and all requrirements of law rleating
to such foreclosure and sale were duly had and taken
except that the notice did not set forth that the title to
a portion of said 1ard had been reglstered, or when or
where the mortgage was registered, as to said registered
land; and where the time to redeem from said foreclo-
sure sale had expired and the mortgagor had voluntarily
2bandoned possession of said propserty and the purchaser
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at the sale had taken possession thereof prior to the
yaur 1924 under said f[oreclosure proceedings and so con-
tinues; in all such cases said mortgage foreclosure sale
and the record therecf in the office of the register of
deeds in the county where the foreclosure was had. and
each of the same shall be and the same herehy iz vali-
dated and declared to be wvalid for all purposes, the
same as if said notice had been in all respects as re-
quired by statute,

“Sec. §. The provisions of this act shall not affect any
action or proceeding now pending in any of the courts
of this state.”

Laws 1925, ¢, 292, which reads us follows: ‘“Section 1.
When any real estate mortgage has heretofore been
foreclosed oy advertisement and all the requirements of
law relating to such foreclosure have been had and
taken pursuant to law except that an assignment which
was not entitled to be filed but was actually filed with
th: Registrar of Titles before the commencement of the
foreclosure proceedings, each of the same be and the
same hereby are validated and declared te be wvalid and
sufficient fer all putposes; provided, however, that this
act shall not affect any actlon at law or equity now
pending in any of the courts jn this state.

Laws 1925, ¢. 283, which reads as follows: “Section 1.
Every mortgage foreclosur: sale by advertisement here-
tofore made in this state, under power of sate in the
usual form contained in any mortgage duily executed and
recorded in the office of the register of deeds of the
proper county of this state, in which the notice of sale
was published for six wecks and in which the service of
the notice of sale was made upcen the mortgagor and
in which notice the date of tha mertgage and the record
hook and page in which it is recorded was correctly and
clearly stated, together with the record of such fore-
closure sale, is hereby legalized and made valid and ef-
fective to all intents and purposes notwithstanding the
fact that in any such notlce of sale which was so publish-
ed and served a portion of the real estate describd in sald
mortgage is incorrectly described or is not described,
provided that in the sherifi’s certificate on suid fore-
cluosure sale said real estate is properly and correctly
described and every such mortgage foreclosure sale by
advertisement and the sheriff's certificate issued on such
sale and the record of such foreclosure sale is hereby
legalized ard made valid and «ffeetive to all intents and
purposes notwithstanding the fact that in the notice of
foreclosure szle certain £ the real estate described in
said mortgage and described in the sheriff's certificate
on said foreclosure sale was not described ,or was in-
correctly described in said notice of sale, and every such
mortgage ioreclesure sale by sdvertisement is hereby
legalized and muade valid snd eltentive as to the real
estate not described in- said notice of sale, and such
sheriff's certificate shall pass title to said real estate.

“Yec. 2. 'The provisions of this act shall not affect
any section or proceeding now pending in any of the
courts of this state.”

Laws 1927, c¢. 6 which reads as follows: “Section 1.
Every mortgage foreclusure sale by advertisement here-
tofore made in this state, under power of sale in the
usual form, contained in any mortgage duly executed
and recorded in the office of the Register of Deeds or
Registrar of Titles of the proper county of this state,
together with the record of such foreclosure sale, is
hereby legalized and made vaiid and eftective to all in-
tents and purposes, as against either or all of the fol-
lowing objections, viz:

(1) That the date of the mortgage is omitted in the
notice of mortgage forecolsure sale.

(2) 'That the notice of mortgage foreclosure sale was
not signed by the full name of the assignee or mort-
gagee; but the name of such assignes or morigagee was
correctly stated in s ch foreclosuse notice,

(3) That the notice of mortgage foreclesure sale
omitted to state that the land deseribed was registered
land, or that the mortgage was registered in the offlce
of the Registrar of Titles, but that such notice did state
that the same was filed or recorded in the office of the
Reglstrar of Titles and did give correctly the date of
suc¢h record, volume and page,

“Sec. 2. Provided that the provisions of this act shall
not apply to or affect any action now pending, involv-
ing the validity of such sale’

Laws 1827, ¢. 13, which reads as follows: ‘Section 1.
Every mortgage foreclosure sale by advertizement here-
tofore made in this state under a power of attorney in
the usual form contained in any mortgage duly exe-
cuted and recorded in the office of the Register of Deeds
or registered in the office of the Registrar of Titles of
the proper county of the state, together with the record
of any such foreclosure sale, is hereby legalized and
made valid and made effective to all intents and pur-
poses as against either or all of the following objec-
tisns:
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{a) That the notice of mortgage foreclosure sale
stated that said sale will be made by the sheriff in his
main office In the county court houde and said sale was
s0 made in sald sheriff’s main office, and said sheriff's
affidavit of mortgage foreclosure sale stated that said
mortgage foreclosure sale had been made In pursuance
of the notlce of foreclosure at the front door of the
court house, instead of his main office as said notice
apecified, and said sheriff more than twenty days after
said foreclosure sale file@ for record in the office of the
Register of Deeds or of the Registrar of Titles of said
county, a corrected sheriff’s certificate of mortgage fore-
closure sale under said morigage and a corrected
sherifi's affidavit of said mortgage foreclosure sale, stats-
ing that said mortgage foreclosure sale had been made
in pursuance of the notice of foreclosure sale in the
sheriff’s main office in the county court house.

(b) That the notice ¢f mortgags foreclosure sale cor-
rectly stated the day of the month and year when said
mortgage was registered on the :nemorial of the certifi-
cate of title of the mortgaged land and correctly stated
the document number of said mortgaze on said memorial
and Lthe number of said certiteate of title, in the office
of said Reglstrar of Titles, but omitted to state the
volume and page where such mortgage was registered
in sald office of the Registrar of Titles of the proper
county. in the case of land registered under the Tor-
rence title system of this state,

“Sec. 2. The provisions of this act shall not affect any
action or proceeding hereiofore commenced and now
pending in any court of this state to determine the
validity of any such (creclosare sale.”

Laws 1927, ¢ 178, which reads as follows: *Section 1.
Every moritgage foreclosure sale by advertisement here-
tofore made in this state, under power of sale in the
usual form contained in any mortgage duly executed
and recorded in the office of the register of deeds or reg-
istered with the reglstrar of titles of the proper county
of this state, together with a record of such foreclo-
sure sale. is hereby legalized and made valid and effec-
tive to all 'ntents and purposes, w3 against either or all
of the following objections, viz.:

1. That in the notice of foreclosure sale as published
and recorled. the hour of the day whern such mortgage
was recorded. in the office of the register of deeds was
not written in.

2, That the notice of mortgage foreclosure sale cor-
rectly stated the day of the month and hour and place
of sale but named a day of the week which did not fall
on the date given for such sale.

%. That the notice of zale correctly describes the real
estate but omits te name the county, or omits to name
the county and state in which such real estate is lo-
cated.

4, That the notice of sale does not state the amount
due or fails to state the full and correct amount due or
claimed to be due,

5. That the notlce of'sale states the place of sale to
be a city in place of a village.

6. That the notice of sale did not give the date of
such notlce.

7. That the power of attorney to foreclosure the
mortgage provided for by Section 9606, General Statutes
15823, was executed by the mortgagee or assignee before
there was a default and the power of sale therein con-
talned had become operative.

8. That the power of attnrney to foreclose the mort-
gage provided for by Section 9606, General Statutes
1923, 1id nct refer to the bock and rage of record there-
of in the office of the register of deeds where the same
is of record, or otherwise definitely describe and iden-
tify the mortgage authorized to he foreclosed.

3., That the power of attorney to foreclose such mort-
gage had not bheen filed or recorded prior to such fore-
closure sale. provided s=uch power of attorney had in fact
heen executed and recorded in the proper office prior
to the passage of this act.

10. That the power «f attorney to foreclose the mort-
gage provided for by Section 9606, General Statutes 1923,
is general in its terms and does not describe any mort-
gage in particular but authorizes tae foreclesure of any
and alt mortgages then due or thereafter to become due
ang also all mortgages thereafter to be taken and ac-
quired as mortgagee or assirnee by the grantor in said
power of attorney on real property in the county there-
in designated.

11. 'That the power of ati{nrney to foreclose the mort-
gage was witnessred, and the acknowledgment of the
eXecution of the same by the mortgagee or by the
officers of the mortgagee, if & corporation, was taken by
the person, to whom such power was granted.

12. That the power of attmney Lo foreclose said mort-
gage provided for by Section 9608, General Statutes 1923,
had not been executed and recorded prlor to such fore-

closure sale as provided by law, or had been executed
prior to such foreclosure sale but not recorded until
after such sale.

13, That the notice of sale was published for six
times but not for six full wesks prior fo the date of sale
or that the sale thereunder was held before one week
ha% elapsed after the last and sixth publication had been
made.

14. That ihe newspaper in which the notice of such
sale was published, being a qualified weekly paper,
changed its day of publication during the running of
such publication, so that although published in full in
the regular issues of a qualified newspaper once in each
week for a full six weeks, said notlece was not published
orn the same day of the week in each of said weeks.

15. '/That the notice was published for six full weeks,
and the mortgage sale was postponed for one week and
the original notice, together with notice of postpone-
ment, was regularly published in cne issue of the same
newspaper immediately preceding the postponed date of
sale, but no notice was published for one week Interven-
ing between the last publication of the original notice
and publicatinn of sald notice of sale with a notice of
postponement in the issue of the newspaper immedi-
ately preccding the postponed date of sale.

16. That one of the regular publication days for a
notice of mortgage foreclosure sale fell upon Thanks-
giving day or any legal holiday.

17. That several distinet and separate and not con-
tinuous parcels of land were sold together as one par-
cel and to one bidder for one bid for the whole as one
parcel,,

18, -That the mortgaged premises were sold by the
sheriff at foreclosure sale and bid in by the mortgagee
at such sale at a price which did not include the attor-
ney's fees stipulated in the mortgage, and immedlately
thereafter were resold by the sheriff and bid in by the
mortgagee for a price which included such attorney’s
fees.

19. 'That the mortgaged premises consisted of sep-
arate and distinet tracts of land, one of which tracts
wag occupied by the mortgager and owner and the ether
tract was occupied Ly a tenant of the owner and where
the nolice of the mortgage foreclosure sale was actually
served wpon the mortgagor and the occupant of part of
the mortzaged premises, buf not served upon the tenant
who occupied a part of the premises or parcels covered
by the mortgage which premises were distinet and sep-
arate tracts from the tract occupled by such owner and
mortgagor.

20. That the morlgaged premises were not occupled
by any perscon living on sail premises but such notice
was served upon the persons who were using part of satd
premises for hay purpeses or for field land or for pas-
turage but not served upon other persons who were not
living upon the land but whe were using some small
portion of =ald land for pasturage, having or other pur-
poses,

21. That the notice of foreclosure sale was not served
upon the occupant or oceupants of the premises affected
by szaid sale at least four weeks previous to the date of
such sale where such notice was actually served upon
such oceupant or occupants at least two weeks before
such foreclosure sale.

22. That a copy of the published notice of sale was
not served on the persol in possession of the mortgaged
premises, where such mortgaged premises were used for
business purposes, and where the copy of the published
notice of sale was served on the person In possession of
the mortgaged premises by handing to apd leaving with
a person of sultable age and discretion, upon saild prem-
ises who was employed by the person In possession or
was in charge of the business located on said premises
for tha parson in posseasion, a copy of sald notice of sale.

23. That no certified copy or the final decree of dis-
tribution entered by ths probate court in the estate of
the mortgagee or his assigns wags filed and recorded In
the office of the register of deeds where the mortgage
18 of record, provided such decree has in fact been re-
corded in the proper office pricr to the passage of this
act.

24, That no certified copy of the order appointing
and letters issued by lhe probate court to a represent-
ative or guardian of the estate of the mortgagee or his
assignee was filed and recorded in the office of the reg-
fster of deeds where the mortzage is of record, provided
such orders and letters have in fact been recorded in the
proper office prior to the passagc of ithis act.

25. That the date ¢f the filing and recording of the
mortgage was slated as of 1920 when the correct date
should have been 1321,

26. That said mortgage was twice assigned and said
assignment duly recorded in the office of said register
of deeds before the commencement of said foreclosure
and which said mortgage was foreclosed by the as-
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signee of record and the actual owner of said morigage,
but that the notice of sald foreclosure sale and the fore-
closure sale record omitted to desvribe the first assign-
ment of said morigage and described the second assign-
ment as having been wrade direct from the mortgagee
mnstecd of by Lhe assignee ¢f the mortgagee.

27. That the affidavit of publication of notice of zuch
snle, affidavit or r1eturn of service of such notice, affida-
vit or return of cfficer as t« vacancy, affidavit of costs,
sheriff's certiftcate of sale and sheriff's affidavit of sale,
or elther of them or any of tile papers or doguments con-
stitutiag a part of the record of said foreclosure pro-
ceedings, were not racordad in the office of the register
of deceds in the proper county but have since been re-
corded in the office of such register of deeds.

Any sheriff's certificate of mortgnge foreclosure sale
executed under and by virtue of See¢tion 9313, General
Statutes 19231, and any certificate executed te supplement
or correct a defective certificate executed under said
section, not having been executed. proved or acknowl-
edged and recorded within 20 days mentioned in said
execution. but has been erecuted, proved or acknowl-
edged and recorded after the exp'ration of said 20 days,
is hireby legallzed and made valid, and said record shall
have the same force and effect as If said certificates or
supplementiary certiticntes had beon executed, proved or
acknowledged and reccorded within said 20 dalys.

All mortgage Iforeclosure sales by action, wherein
heretofore the record of sale has been confirmed by
order flled in the anction, and the certificate of sale was
thereafter eXecuted in proper form and recorded more
than 20 days after such conflrmation, such ceriificate,
and the record thereof, are hereby legalized with the
same effect as If ruch certificate had bheen executed, ac-
knowledged and recorded within 20 days.

Any mortgage foreclosure against registered land Is
hereby made wvalid and effective to all intents and pur-
poses as against the objection that the notice of the
pendency of the suit or proceeding to enforce or fore-
close the mortgage as provided by Sections 8301, 8302
and 8303, General Statutes 1923, has not been filed with
the Registrar of Titles and a memorial thereof entered
on the Reglster at the time or prior to the commence-
ment of such action or proceeding.

28. ‘That said mertgage or any assignment thereof
shall not have been reglstered and a memorial thereof
duly entered upon the certificate of title,

The provisions of this act shall not affect any action
0{ Proceeding now pending in any of the Courts in this
state "’

Laws 1527, ¢, 398, which reads as follows: “Section 1.
Every real estate and chattel mortgage foreclosure sale
by advertisement or by action heretofore made in this
state, whether under power of sale in the usual form
cortained In any mortgage duly executed and recorded
in the office of the register of deeds or regigtared with
the registrar of titles of the propar county of this stale,
or otherwise, and every execution sale and every other
rale made pursuant to a decree or judgment of any court
of this state hy a deputy sheriff whose appointment and
oalh has never been recorded is hereby legalized and
made valid and effective to all Intents and purposes by
flling, with the register of deeds and the registrar
of titles of the proper county within ten days after
the passage and approval of this act an affidavit
of guch deputy sherifi, attached to a copy of this
act, stating by whom he was appointed and the date
threof and the period of time he served as such deputy
sheriff and that such appointment has never been re-
corded together with an affidavit of the —ounty attorney
who wasi in offlece at the time of such appointment and
during the period such deputy sheriff served as such
deputy stating his knowledge of the appointment of
such deputy and the period of time he so served as such
deputy.

“S8ec. 2. The provisions of this Act shall not affect
any actlon or proceeding now pending in any of the
courts of this state.”

BY ACTION

9634. By what rules governed—Actions for the fore-
closure of mortgages shall be governed by the same
rules and provisions of statute as civil actions, except

as in this chapter otherwise provided. (4486) [8152]
1. Object of anctlon—21-308; 20-226, 13434
A procecding in personam—24-358; 44-97, 464315;

52—-67 5341130.
3. A judicinl procecding—4-298, 215;
4, Default necesmsary—49-13, 514621, -

44-97, 464315.

673. For invtalment—Coupon Interest note—43-16, 444
7. Suhmequent pctlon agninst omitted parties—14-221,
158; 44-290, 464350; 69-5, T14+694; 7888, 804864
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7. Parties plalntlf—585-181, 74--538,
80-165, 834+04; 81-263, 834991,

R, Partiex defendunt—3-67, 30: 5-304, 240; 21-308, 24—

594971, 774428;

358, 31-129, 164+694; 33-357, 234527; 35178, 284 217: 26—
59, 29+887; 44-290, 464350: 45-167, 473663; 47-74, 494398,
015:633-148, 53+1134; 56-523, 534156; 63-263, 624451; 69-5.
Ti-4

® Pleadiniz—3-67, 30; 3-202, 133; 4-141, 93; 4-197, 119;
22-157; 25-234; 35-470, 294170 39-378, 404255: 58-39, 594
822; 62-298. G44896: 73-6, 75+159: 73-332, 76457. Plea of
tender (103-510, 115+642. 1164112).

10, Counterclalm—7-~356, 282: 17-403, 381;
19.

11. Joilnder of couses of action—5-304, 240,
T59; 75-49, 774414,

12. Dofencees—=G-186, 119:

72-108, 75+
3-8, 75+

17-403, 381; 30-295, 154676;
31-213, 17+341; 39-29, 384765; 39-378, 40+25 49-13, 5L
621; 5267, 53+1130; G2-265, G4+816; 73-90, 7541034; 73-
39'." 76+24; B0-1865, 83+54

Isnties which may hbe litigated—21-308; 31-129,

16-}694: 36-59, 204887: 44-07, 464+315; 44-280, 46+350 46=
481, 49+250; 61-226, 634+493; 63-262, 654451, T4-484, 77+
298, 539. Adverse title paramount to morigage cannot

over objection be litigated in foreclosure action (136-

254, 1604776).

The general rule Is that" a mortgagee cannot litigate
In his foreclosurs action o title paramount to the title
of the mortgagor. 156-183, 1944759,

Mortgagee may resort to both or either of his concur-
rent remedfe=. 158-281, 1974277,

14, Jury trial-=30-395, 15+676; 63-269, 654464,
1%5. DBurden of proof—T4-344, T74+234,

16, Notlce of clection—~Trenting whole amount due—
23-337: 26-347, 44231,

17. Findingx—40-489, 42:395; 74-484, 774298, 539,
18. Accounting—31-129, 164694,
1%, Statute of limlitatlons—

9635. Application of former sections—The provi-
stons of §§ 9609, 9610, 9619, 5625, 9628, 9630, and of
9613 so far as they relate to the form of the certificate
of sale, shall apply to and govern the foreclosure of
mortgages by action. (4487) [8153]

9636. Judgment—Transcript to sheriff—Judgment
shall be entered, under the direction of the court, ad-
judging the amount due, with costs and disbursements,
and the sale of the mortgaged premises, or some part
thereof, to satisfy said amount, and directing the
sheriff to proceed to sell the same according to the
provisions of law relating to the sale of real estate on
execution, and to make report to the court. A certi-
fied transeript of the judgment shall be delivered to
the sheriff, and shall be his authority for making the
sale. (4488) [8154]

1. The judgment genernlly—The judgment prescribed
by this section is not a personal judgment which may
be docketed and become a liecn before sale of the mort-
gaged premises and the application of the proceeds upon
the debt as prescribed by § 9642 (58-365, 5941086, See
19-17, 1). If the plaintiff falls to establigsh his lien and
right to foreclose but establishes a cause of action for
the recovery of money he may have an ordinary personal
judgment with all its fncidents (58-365, 5341086; T0-252.
734+155). Tn all cases of foreclosure it [s necessary to
have a Judgment adjudging the amount due on the
mortgage in order to determine the sum to be realized
out of the gecurity; and, In cases where the plaintiff is
not entitled to a persona] judgment for the debt, this
is fits only purpose and effect (46-422, 494237). The
judgment prescribed by this section determines all the
issues In the action, and provides just the relief to
which the plaintiff is entitled, When it is entered all
controversy as to the respective rights between the
plaintif and the several defendants with respect to
the mortgage and the right to enforce it is determined.
All that follows it—the sale, report of sale, confirma-
tion, etc.—are merely to carry into effect and enforce the
determination of the righis of the parties which the
judgment makes {27-376, 7+732). 'The judgment should
not bar Interests prior to the mortgage (70-71, 724327,
7341; 87-1, 91+14. "See 21-308: 58-39, 59+822; TI-147, 73+
716). The judgment is protected by the same presump-
tions of regularity and jurisdiction as an cordinary judg-
ment. It is not subject to collateral attack for irregu-
larity. Tt is & final judgment (14-537, 408; 19452, 393).
It binds the parties and thelir privies by estoppel as an
ordinary judgment and is conclusive as to the right te
foreclose Inciuding the validity of the mortgage (67—
1321, 604708), It shnuld direct the sate of only s0 much
of the land as may be nccessary to satisfy the judg-
ment (4-260, 183), The title sold rests on the judgment.
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There is no going behind the judgment to ascertain if the
mortgage was sufficlent to operate as a conveyance {39
A78. 40+255). Entry of judgment in a “Decree Book"”
held not fatal (19-17, 1). A homestead may be set off by
the judgment (31-213, 17+341). A second mortgagee can-
not have a decree of foreclosure conditicenal on a mort-
gagor redeemlng from a sale under the first mortgage

(4-525, 410). Not assailable collaterally (135-257, 1604
776); 153-280, 1504260, 155-311, 1934589,

167-208, 2u8+654.

Deficiency judgmient. 21141,

2. Who not bound by judgment—Persons not made
parties and not in privity with parties are unaffected
by the judgment. the action being in personam (14-220,
158; 23-13; 24-358; 37-197, 334561 40-381, 42486; 44— 97,
46+'¥15 56—523 58+156; 75-231, 77+786 78-88, 804864, Ses
37-208, 234423; 41-477, 43+329) Pa.n;tles as to whom the
action is dismissed are not bound (41-477. 434329; 45-431,
4848). A mortgagee pendente lite held bound by the
judgment (51-12%, 53+1).

3. Modifieation of judgment—ﬁ? —-12, §34474;
161; 70-252, 734155; 153-280, 1804260,

4. Opening default judgment—40-463, 42+391 67-131,
694708,

5. The sale—Where a mortgage covers an eXempt
homestead and additional lands, the mortgagor is en-
titled to have the non-exempt property first sold and
applied to the satisfaction of the mortgage debt (40—
193, 4141031). It is a Jjudicial sale (4-298, 2i§5). It
should be for np more than necessary to satisfy the
mortgage (4-260, 183). “Where a judgment directs a
sale to be made béy' the sheriff it may be made by his
deputy (14-537, 408).

4. Distripution of proceeds of snle—If a mortgage
secures several notes held by different parties the pro-
ceeds, If ingufficient to pay all the notes in full, should,
in the absence of an agreement to the contrary, be ap-
plied pro rata towards the payment of all the notes
without regard to the time of their transfer or maturity
(30—4, 13+907; 31-280, 174620, See 33-224, 224381). If
the sheriff distributes the proceeds as directed by the
judgment he is not liable (34-270, 254604), A prior
mortgagee held not entitled to have hig lien and taxes
paid out of the proceeds (71-147, 73+716). Where a
mortgage glven to secure two notes is foreclosed the
g{gcield?s) should be azpplied ratably on both debts (5-

70-243, 73+

9637. Separate tracts—When it appears that the
sale of the whole of the mortgaged premises in one
parcel will be most beneficial to the interests of the
parties, the court may adjudge that the same be so
sold, notwithstanding that they consist of distinct
farms or tracts. (4489) [8155]

An order for the sale of premises as one tract sus-
tained on appeal, it not appearing by the record that

the premises consisted of several tracts (76-386, 794310).

9638. Purchase by mortgagee, etc.—The mortgages,
or any one claiming under him, may fairly and in
good faith bid off the premises at such sale; and in
such case the statement of such fact in the report of
sale shall have the same effect as a receipt for money
paid upon a sale for cash, (44%0) [B156]

74538, 774428,

Where an atiorney, who foreclosed a mortgage, had
authority to bid in the property at the sale, the fact
that his client had failed to notify him of the amount
to be bid, and that he bid it in for the full amount due,

furnishes no ground for setting aside the sale. 160-189,
1594504,

9639. Surplus—When the sale is for cash, if, after
satisfying the mortgage debt, with costs and expenses,
there iz a surplus, it shall be brought into court for
the benefit of the mortgagor or the person entitled
thereto, subject to the order of the court. If such
surplus remains in court for three months without
being applied for, the judge may direct it to be put out
at interest, subject to the order of the court, for the
benefit of the persons entitled thereto, to be paid to
them upon order of the court. (4491) [8157]

TWhere land is sold under foreclosure of a mortgage
two or more parties bheing intercsted therein, the pro-
ceeds will be divided pro rata according to the interestg
of the parties as they appear., but one may be given
priority by cortract. 162-43, 2024277,
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In such a case, an unpaid vendor has priority as
against a defaulting vendee to the extent of the unpaid
purchase price. 162-93, 2024277,

9640. Foreclosure for instalment—Dismissal—Stay
—When an action is brought for the foreclosure of a
morigage on which there is duwe any interest, or any
portion of the principal, and there are other portions
to become due subsequently, the action shall be dis-
missed, upon the defendant bringing inte court, at any
time before the judgment of sale, the principal and
interest due, with costs. If, after such judgment of
sale, the defendant brings into court the principal and
interest due, with costs, the action shall be stayed;
but the court shall enter judgment of foreclosure and
sale, to be enforced by a further order upon a subse-
quent default in the payment of any portion of the
principal or of interest thereafter to become due.
(4492) [8158]

9641. Report — Confirmation — Resale -— Upon the
coming in of the report of sale, the court shall grant
an order confirming the sale, or, if it appears upon
due examination that justice has not been done, may
order a resale on such terms as are just. If the sale
is confirmed, the sheriff shall forthwith execute the
proper certificate of sale, which shall be recorded with-
in twenty days after such confirmation. (4493) [8159]

1. Confirmation of sale—14-138, 104; 14-220, 158.

2., Resale—14-138, 104: 14-220, 158; 36-288, 314353.

9642, Satisfaction of judgment—Execution for de-
ficiency—Upon confirmation of the report of sale, the
clerk shall enter satisfaction of the judgment to the
extent of the sum bid for the premises, less expenses
and costs, and for any balance of such judgment, exe-
cution may isstte as in other eases; but no such execu-
tion shall issue on such judgment until after a sale of
the mortgaged premises, and the application of the

amount realized as aforesaid. (4494) [8160]
155-311, 1934589.
9643. Redemption by mertgagor, creditor, etc—

The mortgagor, or those claiming under him, within
one year after the date of the order of confirmation,
may redeem the premises sold, or any separate portion
thereof by paying the amount bid therefor, with
interest thereon from the time of sale at the rate pro-
vided to be paid on the mortgage debt, not to exceed
ten per cent. per annum, and, if no rate be provided
in the mortgage, at the rate of six per cent., together
with any further sum which may be payable pursuant
to § 9648. Creditors having a lien may redeem in the
order and manner in this chapter hereinbefore speci-
fied, but no creditor shall be entitled to redeem unless
within said year he files with the clerk notice of his
intention to redeem. (4496) [8167]1

The period of redemption cannot be shortened or ex-
tended by the court (5-508, 40I; 28-i8, 84873). A junior
mortgagee not a party to the action cannot redeem from
the sale, but must, if he redeems at all, redeem from
the entire mortgage by paying the whole of it (23-13.
See 45—431, 481§). Redemption by wife of fee owner
(115-143, 13‘7+202) Title relates back and takes eflect
as of date of mortgage (126-15, 1474670; 127-37, 148+1066,
196+468).

The time to redeem from a foreclosure sale under a
mechanic's lien gflafes from the confirmation of the sale
and not from the day of sale. 157-369, 1964468,

9644. Delivery of possession—When possession of
lands is wrongfully withheld after expiration of the
time of redemption, the court may compel delivery of
possession to the party entitled thereto by order direct-
ing the sheriff to effect such delivery. (4497) [8188]
10%6—388, 314353; 60-6, 614818; 75-241, 774+831; 76208, 704

1925




C. 83 FORECLOSURE OF MORTGAGES § 9645

9645. Sirict foreclosure--Judgment for the strict
foreclosure of a mortgage may be given when such
remedy is just or appropriate, but in such case no
final decree of foreclosure shall be rendered until the
lapse of one year after the judgment adjudging the
amount due on such mortgage. (4498) [8169]

Striet foreclosure Is rarely justifiable (21-101; 28-18,
84+873: 64-5, 71+694). By a strict foreclosure the condi-
tional title acquired by the mortgage is made absolute
in the mortgagee, the property being thus applied
direetly to the satisfactlon of the debt {29-226, 13424).
Prior_to 1870 c. 58 the power to award strict foreclosure
was less restricted than at present (4~298, 215; 4-483,
375; 4-499, 390; 7-301, 231; 13-194, 183). Strict foreclosure
(154-531, 1924354).

CURATIVE ACTS,

R. L. '05 & 4495, Cur. Fallure to record within 29 days.

'9T ¢. 125, Cur. No report, order of confirmation or
final decree prior to 1886.

*11 ¢ 219, Cur. No report, order of confirmation or
final decree prior to 1890,

'13 ¢. 29, Cur., No order of conflrmation—Certain mort-
gage foreclosure proceedings legalized.

9'103 c. 468, Cur, No afMdavit of non-residence prior to
1310.

*13 c. 612, Cur. No order of confirmation or final decree
prior to 1898,

'15 ¢. 156, Cur. Certificate dated prlier to order con-
firming sale,

'17 ¢. 33, Cur. Fallure to record within 20 days.

'19 c¢. 374, Cur. Certain mortgage foreclosure sales
legalized.

'23 ¢. 368, Cur. Certain certiflcates of sale legalized.

The following curative and validating acts have been
enacted by the legislature at the 1925 and 1927 sessions—

Lawsa 1925, ¢ 65, whleh reads as follows: “Section 1.
That in all mortgage foreclosure sales by action, where-
in haretofore ithe report of sale has been confirmed Dby
order filed in the action, and the certificate of sale was
thereafter executed in Jroper form and recorded more
than twenty days after such gonfirmation, such certifl-
¢cate, and the record thereof, are hereby legalized with
the same effect as If such certificate had becn excecuted,
acknowledged and recorded within such twenty days,
provided that the provislons of this act shall not apply
to or affect any aclion now rpending involving ihe
valldity of such sale”

Laws 1925, ¢. 83, which reads as follows: “No action
in whicn the wvalidity of the proceedings in the foreclo-
sure of a real estate mortgage by action, heretofore
conducted, Is questioned on account of the summons in
said action having been served cn the mortgagor out-
aide of the State of Minnesota, by leaving a copy of said
summons at the house of the usual abode of said mort-
gager with goma person of suitable age and discretion
then resldent therein, ahall be maintafined mnless such
action s commenced on or bafore COctober 1st, 19257

Laws 1925, c¢. 166, which reads as follows: “Sec. 3.
Every mortgage foreclosure sale by actlon heretotore
made In this state of any mortgage duly executed and
recorded in the office of the reglster of deeds of the
proper county of this state covering land not registered
under the Torrens syatem, wherein heretnfore the report
of sala has been confirmed by order filed in the action,
and the certificate of sale was thereafter executed in
proper form and recorded in the office of the register of
deeds of the proper county more than twenty days after
such confirmation, is, tigether with cuch certificate and
the record thereof, hereby legalized with the same effect
as If such certificate had been executed, acknowledged
and recorded in {he office of such register of Qeeds with-
in such twenty days.

“Scc. 4. That in all cases of the foreclosure by action
of an installment or installments due on & real estate
mortgage due in installments, whether the same was
conducted by the record owner of the mortgage or by
party c¢lalming to be equitably entitled to the rights in
such mortgage to the extent of installment or install-
ments foreclosed, when such foreclosure has heen had
pursuant to a dwiy rendered judgment, order or decree
of a court of computent jurisdiction, reserving the mori-
gage a3 a llen for the principal and interest to become
due on sald mortgage, and an officlal certificate of sale
has L¢en made, exccited, acknowledged and delivered
by the proper officer to the proper party and such cer-
tiflcate has been fled for record and aciually recorded in
the office of the register of deeds of the county in which
the real estate foreclosed is situate and no apveal has
been taken from such judgment, order or decree, such
foreclosure is hereby declared to be in all respects
legal, valld and effective as a foreclosure of the mort-

gage to the extent of the Installment ar installments
described in such proceedings, provided that nothing
herein contained shall be construed to apply to actions
now pending, which involve the wvalid¢ity of any such
sale, nor to prevent the holder of the mortgage to fore-
close such mortzage for the halance due thereon, in
case of futrher default in the terms of such mortgage.
The provisions of this section shall take effect and be
in force frow and after July 1, 1925

See, algo notes following § 9633, hereln.

GENERAL PROVISIONS

9646, Attorney’s fees—The mortgagor may, in the
mortgage, covenant to pay or authorize the mortgagee

to retain an attorney’'s fee in case of foreclosure; but
such fees shall not exceed the following amounts, and
any provision for fees in excess thereof shall be void
to the extent of the excess:

1. When the debt secured by the mortgage does
not exceed five hundred dollars, the fee shall not ex-
ceed twenty-five dollars.

2. When the debt exceeds five hundred dollars, but
does not exceed one thousand dollars, the fee shall not
exceed fifty dollars.

3. When the debt exceeds one thousand dollars, but
does not exceed five thousand dollars, the fee shall not
exceed seventy-five dollars.

4. When the debt exceeds five thousand dollars, but
does not exceed ten thousand dellars, the fee shall not
exceed one hundred dollars.

5. When the debt exceeds ten thousand dollars, the
fee shall not exceed two hundred dollars. (4499)
[8170]

A stipulation in a mortgage for an attorney's fee on
foreclosure is valid if Inserted In good faith to indemnify
the mortgagee for the expense of foreclosure and not
as o cover for illegal interest (8-342, 301). The legisla-
ture may regulate the amount of the fees as to sub-
gequent mortgages (75-21, 77+434). The fees are not
part of the debt secured and the mortgagee haz no
right to any part of them, except to indemnify himself
for such reasonabie sum, not exceeding the amount
Hmited by statute, and named in the mortzage, as he
actually pays or absolutely and unconditionally incurs
(60316, 62+112). The statute makes the mortzage and the
lien created by it gecurity for such fees as well as for the
mortgage debt (28—464, 104775). No fees can be retained
i no affidavit of costs and disbursements ijs filed (60-393,
62+381). The county is entitled to fees where the county
attorney forecloses a mortgage held by the county (76—
194, 7841107). A corporation employing a salaried at-
torney to foreclose held entitled to fees (60-316, 624
112), An attorney employed by an assignee for the
benefit of ereditors in connectlon with foreclosure of a
mortgage owned by the assignor held entitled to prove
his claim against the estate as a general creditor but
not entitled to be paid jn full out of the trust estate
(73-240, 7641047). Where an attorney employed to fore-
close drew the notice of sale and had {t set up In type
by the printer it was held that the claim for fees had
accrued so that a tender not including them was in-
effectual (45-335, 4741072), The burden of proving fees
excessive and unreasonable fs on the party claiming them
to be so0 (58-84, 594831; 60-316, 624+112). When un-
authorized fees are inciuded an action as for money
had and received will lle (61-285. 634730, 65-315, 6741004},
When o single mortgage is made a specific lien on sever-
al separate tracts the mortgagee may foreclose on each
trpet separately or on all together in one proceeding.
1t he adopts the former course he is entitled to fees for
each foreclosure (87-179, 914469); if the latter, but one
aset of tees (61-285, 634+730; 65~315, 6741004). The fraudu-
Ient insertion of a covenant to %ay fees held to invall-
date the mortgage (28—464, 104775). A judgment ineclud-
\ng faes held not invalidated by the absence of a filnd-
ing that they were reasonable (84-201, 6641). An ap-
plicatlon for a modification of a judgment including fees
held properly denied on the ground that the form of
fudgment had been consented to (67-12, 69+474). The
statute is not applicable to the foreclosure of railroad
mortgages (53-65, 594826). Not necessary to prove value
of services of counsel, where allowance made at con-
ctusion of trial (103-510, 1154642, 1164112},

9647. May be collected, when—When the mortgage
provides for an attorney’s fee in case of foreclosure,
and an attorney at law of the state is employed to
conduct the same, the mortgagee, his heirs, personal
representatives or assigns, may, upon foreclosure, col-
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lect or retain such fee, but not in excess of the sum
provided by § 9646. When no.such attorney is em-
ployed, if any sum as or for such fee be included in
the amount for which the premises are sold, such sum
shall be paid in money by the purchaser to the sheriff
before the execution of the certificate of sale, and shail
be paid by the sheriff to the mortgagor, or those hav-

ing his estate in the mortgaged premises. (4500)
[8171]
9648. Purchaser at foreclosure, execution or judicial

sale may pay taxes, assessments, insurance premiums,
or interest—The purchaser at any sale, upon fore-
closure of mortgage or execution or at any judicial sale
during the year of redemption, may pay any taxes or
assegsments on which any penalty would otherwise
accrue, and may pay the premium upon any poliey of
insurance procured in renewal of any expiring policy
upon mortgaged premises, and may in case any interest
or installment of principal upon any prior or superior
mortgage is in default or shall become due during such
year of redemption, pay the same, and in all such
cases, the sum so paid, with interest, shall be a part
of the sum required to be paid to redeem from such
sale. Such payments shall be proved by the afidavit
of the purchaser, his agent or attorney, stating the
items and describing the premises, which must be filed
for record with the register of deeds, and a copy there-
of shall be furnished to the sheriff at least ten days
before the expiration of the year of redemption. (R. L.
05, § 4501; amended ’09, c. 421; ’13, . 110, § 1; 27,

c. 347) [8172]
See 90-169, 9541114; 81-517, 984650, Failure to file
affidavit (127-124, 149+186),
2104617,
9649. Homestead included in mortgage—Separate

sale—In all proceedings to foreclose any mortgage up-
on real property in this state, if the whole or any part
of the homestead of the mortgagor or of any one
claiming under him, as such homestead is defined by
the laws of this state, shall be included in the real
estate deseribed in such mortgage, the person claiming
such homestead may, at any time prior te the fore-
closure sale, serve or cause to be served upon the
sheriff making such sale a notice of such claim which
shall designate and describe with reasonable certainty
the real estate so claimed and selected as such home-
stead, which selection shall include the site of the
dwelling and its appurtenances, shall be compact in
form and shall be s0o made as not unreasonably to
affect the value of the remaining part, which notice
together with the proof of service thereof shall be
filed for record and recorded in the office of the register
of deeds. Upon the service and filing of such notice
it shall be the duty of the sheriff, at the time of the
sale, to first offer for sale and sell that part of the
mortgaged real estate, or so much thereof as is neces-
sary, which is not included in such selected homestead,
and thereupon, if the proper purposes of such fore-
closure require, he shall offer for sale and shall sell
separately that part of the mortgaged real estate in-
cluded in such selected homestead, provided that if
such homestead claimant shall have prior to such fore-
closure made a property homestead seleetion from his
real estate he shall be bound thereby, and cannot
change the same for the purposes of such foreclosure.
(07 c. 389) [8173]

In an action to set aside a mortgage foreclosure sale
upon the ground that the sheriff sold the mortgaged
land, which included the homestead of the plaintiff,
ignoring his eclaim that the iand other than the home-
stead be first sold, the complaint js held not to state a
cause of aclion against the sheriff 162-311, 2024723.

FORECLOSURE OF MORTGAGES

§ 9648

Sectlon does not curtail the rights or remedigs of a
homestaad claimant, but provides an additional method
for the protection of such rights. 165-285, 2064461.

CURATIVE ACTS

17 ¢. 288 § 1, Cur, Certain foreclosure, etc., of contracts

legalized, etc.

17 ¢ 288 § 2, Cur. Rights, when barred.

'Y ¢ 330, Cur. Certain foreclosure or canceliation of
contracts, etc., legalized.

9650. Court to appoint receiver of rents with pos-
session—On the commencement of proceedings to fore-
close, either by action or advertisement, any mortgage
on a leasehold estate of more than three years covering
urban property, or at any time after such commence-
ment until the expiration of the period of redemption,
the owner of any such mortgage or the purchaser at

the foreclosure sale (as the case may be) may apply to

the distriet court for the appointment of a receiver to
take immediate possession of the mortgaged premises
and to hold, maintain and operate the same and collect
the rents and income therefrom, and apply the same
in the manner hereinafter specified. The application
for such receiver may be included in an action to fore-
close the mortgage or may be by separate action, and
if by separate action the only necessary party defend-
ant shall be the owner of the mortgaged leasehold at

the time of the commencement of the action. (’15 e.
305 & 1)
9651. Default to be shown—The court shall appoint

the receiver on a showing that default has been made
in any of the conditions of said mortgage, without
any further evidence and without regard to the sol-
vencey or insolveney of the person liable for the debt
secured by said mortgage. The appointment shall be
made without notice on a showing to the court that the
danger of termination or forfetture of the leasehold
estate covered by said mortgage is imminent or that
waste of the same is being committed, or that the
owner of said leasehold cannot be found within the
state. The mortgagee may be appointed receiver in
the diseretion of the court. (’15 c. 305 § 2)

9652. Receiver to furnish bond—Before entering
upon hig duties the receiver so appeinted shall file in
court a bond for the faithful performance of such
duties on his part. Said bond shall run to the owner
of the mortgaged leasehold and shall be in such sum
as the court shall determine and with such surety or

sureties as shall be approved by the court. (’156 ec.
305 § 8)
9653. To enter inte possession after filmg of bond—

After filing the bond above mentioned the receiver
shall enter into possession of the mortgaged premises
and collect all the rents and income therefrom, and
shall apply the same to the payment of the expenses
of the receivership and to the payment of all sums of
money necessary or proper to preserve and protect
said leasehold estate, and to maintain and operate the
mortgaged premises, and shall pay the surplus (if any)
to the owner of the morigaged leasehold at the ter-
mination of the receivership. The receiver may make
any or all such payments on his own motion or may
make the same in pursuance of an order of the court.
Said expenses shall include reasonable attorneys’ fees
and receiver’s fees to be fixed by the court. (15 c.
305 § 4)

In ‘an action to foreclose a mortgage, where the mort-
gaor had died leaving a widow anrd children as his
heirs at law, a receiver was appointed to take posses-
sion of the land mortgaged. The widow as adminis-
tratrix of her husband's estate and in her own right,
was a party to the action, but the children were not,
Prior to the appointment of the receiver, aone¢ of the
children took possession of the land. Held, that the
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recelver could not recover possession by resorting to
unlawful detainer proceedings. 157-485, 1964661

9654. Receiver to file account for approval—At the
termination of the receivership for any cause the re-
ceiver shall file his account in said court, On the ap-
proval and confirmation of such account the receiver
shall dispose of the funds in his hands in accordance
with the order of court, and shall thereupon be entitled

ACTIONS BY OR AGAINST PERSONAL REPRESENTATIVES AND HEIRS

§ 9654

to a discharge by order of court, freeing and releasing
him from all further liability on account of such re-
ceivership, (15 ¢. 305 § B)

9655, Not to limit certain rights and remedies—The
provisions of this act shall in no manner detract from
or limit the rights and remedies of the mortgagor or
mortgagee respectively now or hereafter provided by
law, ('15 c. 305 § 6).

CHAPTER 84

ACTIONS BY OR AGAINST PERSONAL REPRE.
SENTATIVES AND HEIRS

Sec,

9656
9657
9658
9659
5660
9661
9662
9663
9664
HE
9666
9667
9668
9669
G670
9671
9672
9673
9674
8675
9676

What causes of action survive

Action for death by wrongful act
Default—Judgment not llen upon real estate....
Executor de tort, to whom liable

Actlon by foreign executor,

Next of win—Liability for-debts—Contribution..
Legatees—When llable

Costs—Judgment, when dischargad..

Heirs and devisees

Apportionment of liability—Contributi
New partles-~Issucs—Apportionment

Lstate of deceased heirs, ete., when lable
Contribution among heirs

Priority among dGebts ...

No preference between debts of same class
Defenceg—Other -debts ovtatanding or paid
Real properiy descended—ILien of judgment
Personal property—aAlienation before suit
Heirs and devisees—Limit of recovery
Devigees, when Ijzble—Limitation
Deavisees—Application of chapter\

9656. What causes of action survive—A cause of
action arising out of an injury to the person dies with
the person of either party, exeept as provided in
§ 9657. Al other causes of action by one against an-
other, whether arising on contract or not, survive to
the personal representatives of the former and against
those of the latter. (4502) [8174]

1, Held to survive—Mechanic’'s lien {(14-145, 113);
right of ward to an estate (33-220, 224383); liability for
nuisance (38-17%, 364451); liability for personal injurv
after verdlet (55-134, 5645688): cause of action for fraud
in exchange of property (66-66, 684771); liability of
stockholder in corporation (80-432, 834377): liability on
bond for maintenance of parents (85-73, 88+418). Lia-
bility of liquor licensee on his bond is for breach of
contract and Burvives against his estate (121-450, 1414
793). 131368, 15564396; 133-128, 166+8, For fraud or de-
ceit (130-227, 166+177), 160—479% 1854658, Workmen's
Compensation Act (152-198, 1884265). Injunction re-
straining injury to property (155-225, 1934177),

Cause of action for Injury to property survived.
406, 2014+614.

2. Held not to murvive—Cause of action for death by
wrongful act (28-5, 54875; 82-125, 194656; 97 Ped. 140,
38 C, . A. 79); for libel, slander, malicious prosecution
and the like (69-30, 714826); for injury to person (79—
377, 821669); for negligence {92-42, 994357). A cause
of action for maliclous attachment held an tnjury to
property, and not to person, so as to pass to trustee in
bankruptey (105-491, 1171526). Claim tfor damages for
destructinn of personalty by fire is assignable {(117-
434, 1364275).

9657. Action for death by wrongful act—When
death is caused by the wrongful act or omission of any
person or corporation, the personal representative of
the decedent may maintain an action therefor if he
might have maintained an action, had he lived, for an
injury caused by the same act or omission. The action
may be commenced within two years after the act or
omission. The damages therein cannot exceed seven
thousand five hundred dollars, and shall be for the ex-
clusive benefit of the surviving spouse and next of kin,

161-

to be distributed to them in the same proportion as
personal property of persons dying intestate; but fun-
eral expenses, and any demand for the support of the
decedent, duly allowed by the probate court, shall first
be deducted and paid. Provided, that if an action for
such injury shall have been commenced by such de-
cedent, and not finally determined during his life, it
may be continued by his personal representative for
the benefit of the same persons and for recovery of
the same damages as hercin provided, and the court
on motion may make an order, allowing such contin-
uance, and directing pleadings to be made and issues
framed conformably to the practice in action begun
under this section. (R. L, § 4503, amended 11 e. 281
§ 1) ([8175]

1., Right statutory—32-125, 194656; 92-184, 994620,

2, Counstruction and application of statute—The word
“wrongful” is not used in the sense of wilful or mal-
icious. An actlon will lie under the statute for the
same kKind of act or omission causing death for which
the deceased might have maintained an action if the
resulting injury had fallen shori of death (12-530, 438).
Where, after verdict, in action for personal injuries,
plamuft‘ dies, this section does not apply (104-1, 1154
94%). Administrator of one whose death wasg due to
wrongful act of a municipality may maintain_ action
against It for damages consequent thereon (113-55, 1204
168, 7715). 124-146, 1444942, Joinder of actions, con-
current negligence (124-531, 1444474).

Sec. 4291 Gen. St. 1923 does not destroy the right of
action enforceable, under the death statute (section
9657, Gen. St. 1923), by the personal representative of a
deceased emplovee whose emplover has pajd compensa-
tion pursuant to the Workmen's Compensation Act.
165-290, 2064714,

%, Who mny sue——No one js authorized to sue under
the statute except the administrator or executor of the
deceased (B-97, 72: 28-5, 8+875; 82-125, 194656; 81-493,
844342). Special adminlstrator may (108—129, 1214+6086.
Sep 120-122, 1394300). 125-358, 1474278,

4, Non-residents—A non-resident alien who is next
of kin may have the henefit of the statute (89— 41 93+
1057; 163 Fed. 827, 91 C. C. A. 390).

5. Who i’ next of Kin—A husband held not next of
kin of his wife within former statuté. Next of kin
means the nearest blood relation (70-514, 73+400).

Sa. Rallroand employeen,

Death of railroad employee. 159—417, 1994101,

Section 8175, . 8. 1913, lim‘ting the amount recover-
able in actlons for injJurtes causing death, does not apply
to actions under the state Railway Employers’ Liability
Act. 160-1, 1994887,

8, Jurisdiction—Actions under foreigh statote—Action
for death of non-resident resulting from injury re-
ceived in this state (44=5, 46479). Aectlon for injury re-~
celved on rlver constitutlng; boundary between Wis-
consin and Minnesota (30-126. 144575). Action for in-
jury received in another state when statute of such
state gives cause of action (69—476, 721694). Not meces-
sary that statute in this state should be the same as
that of the state in which the accident occurred (31-11,
164413; 69-476, 7T24694; 7843, B04776; 92-184, 094620).
Right of actlon, given by statute of North Dakota en-
foreced (102—448, 11341017:; 103-525, 11441133, See 103—
156, 1144853). 124-196, 1444942 140-494, 1634590,

7. XNotlce to municipality unnecessary—87~237, 914843.
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CH. 82—ACTIONS RELATING TO REAL PROPERTY

vate said land during said year upon such terms as
the Court shall find to be just and eguitable. (Apr.
24, 1937, c. 408, §1.)

9584-2. Service of notice of petition—hearing.—
Such petition and notice of motion for hearing there-
on shall be served as now provided for the service
of a summons in a civil action upon the mortgagee or
execution creditor if he is the owner of the Sheriff
Certificate of Sale of record and upon each creditor
of the mortgagor holding a lien of record upon the
mortgaged premises; if said Certificate has been
transferred of record, then upon the owner of the
Sheriff Certificate of Redemption or execution sale
appearing of record. If the owner of record is the
original mortgagee or the execution ecreditor, then
service may be made by registered mail upon such
mortgagee or execution creditor or upon his attorney
foreclosing said mortgage or the attorney whose name
appears on the execution as attorney for the execu-
tion creditor in the case of an execution sale.

The hearing upon said motion shall be not less than
10 days nor more than 20 days after the service of
such notice of motion. (Apr. 24, 1937, e. 408, §2.)

8584-3, District Court to have jurisdiction.—When
service has been made ag provided in the previous
section of such notice and petition before the time for
redemption has expired, the Disgtrict Court of the
County in which said lands are,situated shall have
jurisdiction and equitable power to provide for the
cultivation of said lands during said year as herein
provided upon such terms as the Court shall find to
be just and equitable, and prevent irreparable loss

to )the parties interested. (Apr. 24, 1937, c. 408,
§3.
0584-4. Court to determine fair rental value.—

Upon such hearing, if the Court shall find that the
allegations of the petition are true and that said lands
may not be farmed or cultivated during the year in
which the period of redemption expires, the Court
ghall determine the fair rental value of said premises
from the time the period of redemption expires until
the 1st day of October in said year assuming that said
land is farmed in a good and husbandlike manner
and shall determine what rent or share shall be pald
to the holder of the Sheriff Certificate of foreclosure
sale or execution sale during said extended period
and shall provide for the giving of security by the
applicant or tenant for the payment of such rents
or share of the erops or income from sald lands, and
the Court may require the parties to execute a lease
or leases to carry out the order of the court, the lease
by its terms to expire on October 1, of the year in
which made; but the tenant shall have a reasonable
time thereafter to remove from the land his crops
grown thereon and other articles of personal prop-

‘trees.

§9602

9584-5. Court may grant certain rights—Plowing.
—The Court may further grant to the owner of the
Sheriff Certificate of Redemption or Certificate of
BExecution Sale, the right to plow upon said premises
after the crops have been removed or should have
been removed from sald premises. (Apr. 24, 1937,
c. 408, §5.)

9584.6. Application of act.—This act shall not be
construed as extending the period of redemption but
as granting relief in equity to the interested partles
and to prevent irreparable logs and to fully compen-
sate the owner of the Sheriff Certificate for the use
and occupation of the lands granted pursuant to this
act. (Apr. 24, 1937, c. 408, §6.)

9585. Trespass—Treble damages.

Verdict for $350 held not excessive for cutting of
Hansen v. M,, 182M321, 234NW462, See Dun. Dig.
2597, 9696(33).

959¢. Action to determine boundary lines.

Establishment of center of section of land. 172M338,
215N'W 426,

In action to determine boundary line between city lots,
evidence held to show that plaintiffs were estopped to
deny ownership of Iand upon which building existed.
Lobnitz v. F., 186M292, 243NW62, See Dun, Dig. 1083.

Testimony of county highway engineer and surveyor
acquainted with locality and reputed corners and quarter
corners of section Involved, held sufficient to admit his
survey in evidence, and upon which court could find true
boundary llne between farma of plaintiff and defendants.
Lenzmeier v. E., 199M10, ZT0NW677. See Dun, Dig. 1081.

Evidence held not such as to warrant a finding that

ownera of two farms had ever established a boundary
line by practical location, nor that defendants by ad-
verge occupation had acquired title to any of plaintiff's
land. Id. See Dun. Dig, 1083.
. Words ‘‘about,” “approximately,” and "“more or less"
in connection with ccourses and distances, may be disre-
garded if not controlled or explalned by monuments,
boundaries, and other expressions of intention, and may
be given meaning and effect when so controlled and ex-
ptained. Ingelson v. 0., 199M422, 272NWZ270. See Dun.
Dig. 1060.

Action to determine boundaries, is not merely to es-
tablish boundary lines according to government survey,
but also to determine bhoundary line according to re-
spective existing rights of property of parties, Hack-
lander v. I',, 204M260, 283NW406, See Dun. Dig. 1084.

In division of dried-up bed of meandered lake, i{f par-
ties cannot agree, action in district court to determine
boundary lines {3 only remedy. Op. Atty. Gen.,, May 18,
1932,

0591. Pleadings—Additional parties.

Title by adverse possession may be proved under a
general allegation of ownership. 171M488, 214NW28S,

9592, Judgment—Landmarks.

Action contemplates the settlement of title and a judg-
ment is res adjudicata in a subsequent action in eject-
ment, 171M488, 214N'W2353.

In a suit to establish a boundary line, evidence con-
clusively shows an estoppel in pals In favor of defend-

ta, Liedberach v. P., 199M5b54, 2T3INWTT. See Dun. Dig.
erty owned by him. (Apr, 24, 1937, c. 408, §4.}) ‘i‘é‘s? ¢ ach ¥ ¢ bun g
CHAPTER 83

Foreclosure of Mortgages

BY ADVERTISEMENT

9602. Limitation.
4. In general.

After foreclosure sale remedy on morigage as a secu-
rity is exhausted and assignment In mortgage of rents
to pay taxes was terminated, Gardner v. W. 185M147,
240NW351. BSee Dun. Dig. (466,

After foreclosure sale rights of parties are determined
exclusively by statute. Gardner v. W., 185M147, 240NW
351. See Dun, Dig, 6371.

Purchaser at mortgage sale is not entiled to rents
accruoing during the period allowed for redemption to
pay taxes subject to which he bid in the property, though
the mortgage expressly assigned rents to pay taxes.
Gardner v, W, 186M147, 240N'W361l. See Dun, Dig, 6371.

1. Foreclosure in general.

The measure of a morigagor's damage for & premature
foreclosure is not the value of the property in excess
of the debt but only the value of the use to the extent
that the mortgagor has been deprived thereof by the
wrong deone. Bowen v, B, 1535M35, 239NWT74. See Dun.
Dig. 6476.

Mortgagor of real estate has an equity of redemption
which may not be terminated except by foreclosure or
by lawful surrender of equity of redemption. Stipe v
J., 192M6E04, 25TNW99. See Dun. Dig. 6215,

Court of equlty could order mortgage foreclosure set
aside, provided mortgagor executed rensawal notes and
renewal mortgage in accordance with previous agreement
entered into with mortgagee but unperformed by mort-
E‘?ﬁee. Young v. P, 193M578, 259NW405. See Dun. Dig.
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Certified coples of record of morigage foreclosure by ‘

advertisement in office of register of deeds are admissi-
ble in Iowa without complying with Mason's U. 8, C. A,
Title 28, §688. Bristow v. L. 221 Jowad04, 266NWS808.

A mortgage of land is no longer a conveyance, but cre-
ates only a mere lien or security. Hatlestad v, M., 197
M640, 268NW665. See Dun, Dig. 6145,

Whether proceedings to foreclose mortgage be had by
action or by advertisement, objects and ends sought are to
enforce security, to have property applied to satisfaction
of debt or other obligation secured thereby. Fredin v.
C., 285NW615, See Dun. Dig. 6303(60).

4. The power.

While attorney was acting as a collector for mort-
gagor, his failure to collect and pay mortgagee was not
chargeable to mortgagee, though such attorney subse-
quently represented morigagee in foreclosure of mort-
gage, as affecting wrongfulness of foreclosure., Hayward
Farms Co. v U, 194M473, 260NW3868. See Dun. Dig. 6318.

11. Effect of foreclosure on llen.

Where plaintiff held a mortgage, and an assignment
of rents given it in consideration of an extension of
time on past-due interest and that to become due dur-
ing extension, price bid upon foreclosure sale ig to be
applied by equity, first upon Indebtedness for which
creditor held but a single security, leaving interest se-
cured by assignment as a still existing debt protected
by such assignment. Prudential Ins, Co, v, A, 196M154,
264NWH76.  See Dun. Dig. 6314,

Mortgagee with deficiency judgment wasg entitled to
bring an action at law upon assighment of lease and
rents subject only to right of mortgagor, in an appropri-
ate proceeding, to collect any surplus over and above
g;&ﬂ; owed by defendant to plaintiff. Id, See Dun. Dig.

13. Regnlation by executive order,

Federal land bank of St. Paul is not excepted from
governor’s order as to mortgage foreclosures. Op. Atty.
Gen., Mar. 24, 1933.

Governor’'s executive order did not affect time of re-
demption f{rom foreclosure sales held prior to its issu-
ance. Op. Atty. Gen., Mar, 27, 1933,

Governor's executive order does not protect mortgagor
who has parted with title to land, though he continues
to reside thereon. Op. Atty. Gen.,, Mar, 27, 1333.

Under governor's executive order, mortgagor could not
consent to a foreclosure of mortgage. DJp. Atty. Gen.,
Mar, 27, 1933,

8603. Requisites for foreclosure.

16. In general, :

Finding that interest had been pald and chat no de-
fault had occurred held sustained by the evidence., 171
M469, 214NW472,

An agent to collect interest is within his authority in
recelving the interest one day before it is due to be ap-
plied as of the date it is due. 171M469, 214N'W472.

Mortgage foreclosure was not abandoned by reason of
an agreement between morigagee and mortgagor that
latter might purchase on contract for a certalp sum If
there was no redemption. Investors’ Syndicate v. H,,
186M595, 244NWw%5. See Dun, Dig. 6150 to 61586, -

In acticn to enjoln foreclosure of $2,300 mortgage on
ground that 31,600 thereof has been paid, it is held that
mortgagor ig entitled to relief asked. Granberg v, P,
185M137, 262N'W166, See Dun. Dig. 6437,

Where a foreign corporation took a real estate mort-
gage while duly licensed to do business in this state, it
could foreclose mortgage by advertisement after license
expired. Young v, P., 196M403, 266NW278. See Dun. Dig,
g320.

3. Only record owner may foreclose.

Necesslty for recording assignment of mortgage given
under ‘“Federal Farm_ Loan Act"” (Mason's Code, Tltle
12, §5641 to 1021), see Laws 1929, ¢ 325,

Suit for accounting agalnst mortgagee and third party
was not an actlon pending which precluded foreclosing
mortgage by advertisement. Young v, P., 196M403, 265
NW278. See Dun. Dig. 6319,

7. Assignee of mortgage.

Where a mortgagee and a trustee under a $75,000 mort-
gage (8 awner of $42,000 worth of bonds and pledges them
as collateral security to a loan with reconstruction
finance corporation and executes an assignment of his
interest in the mortgage, as security only, and such as-
signment fs not recorded, mortgagee and trustee may
foreclose by advertisement without making assignee a
party. Feldman v. E. 278Mich61%, 270NWE809.

9604. Notice of sale—Service on occupant.

1. Publicatlon.

The statement of the holding in § Minn. 182 (123) to the
effect that a sale may be held on the last day of publica-
tion may be somewhat misleading. Tt should be guali-
fied by the further statement that the full period of
notice must have run at the date of the last publdeation.
Thus the requlrement in this section is six weeks’ notice
or 42 days, and If the first publication cccurs August 3
and the last on September 14, seven publications have
occurred involving 42 days’ notice after excluding the
first day and including the last—Editor.

Where mortgage sale by advertisements has been had
on insufficient publication of notice, mortgagor may re-
main in possession and proceed with an action to set
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aside the sale, or remain in possession and assert right
against any one claiming under foreclosure. White v.
M., 132M522, 25TN'W281l. See Dun. Dig, 6356.

First publication on August 6th and last publication
on September 10th dld not constitute slx weeks' published
notice necessary for foreclosure of mortgage on Septem-
ber 16. Id. See Dun. Dig. 6337.

Where action was started under moratorium statute
to permanently postpone mortgage foreclosure by adver-
tisement, and, on order being granted ex parte, mort-
gagee made publication of no more notices of sale, and
mortgagors did not_ appear at hearing and court dis-
missed their comptaint and ordered the property to be
sold on the date originally noticed, and no appeal was
taken and property was sold, order dismissing complaint
and authorizing sale was a barrier to a subsequent action
by morigagors to set aside the sale because notice of sale
had been published only four times. Tankel v, U, 186M
165, 264N'W693. See Dun, Dig. 6337,

2. Service on gcvcupant,

Foreclosure was invalid where notice was not served
on occupant. 172M183, 214NWI25,

Where notice of foreclosure and sale was served upon
the tenant holding the entire farm under lease from the
owner, failure to gerve alse those who owned and oc-
casionally used a hunter’s cabin on the premises did not
invalidate the foreclosure. 174M47, 218N'W446.

That a return of service described a lessee in posses-
sion of a garage as “H. A. Salisbury’ when in fact his
name was Hector A, Salvall does not Invalidate service.
Rhode Island Hospital Trust Co. v, C.. 191M354, 264NW
466. See Dun, Dig. 6326, 6921, 7818,

Service of notice upon company which admittedly had
possesalon of grounds, hallways, stairways, and tnten-
anted apartments of an apartment bullding was service
upon the “person in possession” of premises upon which
houses were located. T14.

Governor's executive order relating to foreclosure
sales does not prohjbit serving notice on occupant In
foreclosure proceedings. Op. Atty, Gen,, Mar. 232, 1933,

0605. Requisites of notice,

Curative act: Aect Apr. b, 1939, c. 147, §6.
5, 121, post.

4. The amount claimed to be due.

That notice of forecltosure atated amount dus to be
more than actually due did not vitiate foreclosure, nor
did fact that mortgagee bld more than was due on debt
and expenses of foreclosure, excess being applied on
counterclaim. TYoung v. P, 196M403%, 266NW278. See
Dun, Dig. 6329,

9606, Attorney to foreclose—Record of power,

See Act Jan. 24, 1936, Sp. Ses. 1935-36, c. 92, set forth
in Appendix 5, 721 herein, post, .

Curative act: Act Apr. b, 1939, c. 147, §8. See Appendix
&, 121, post, -

So long as no attorney's fees are included as a charge
against the mortgagor, it is not necessary to make and
file a power of attorney. 1760609, 224NW264.

Foreclosure sale by advertisement made before power
of attorney is recorded, held wvoid: and aetion to set
aside cominenced within seven months is not barred by
laches, and doctrines of estoppel and unjust enrichment
were not applicable. 181MT9, 231NW396.

Attorney’s fees cannot be charged as costs unless an
attorney at law is employed. 181M264, 232N'W318. See
Dun. Dig. 6425,

Signing power of attorney to foreclose mortgage In
individual name, without adding “as sadministratrix of
estate” was cured by Laws 1981, o, 237, §1, and Laws
1933, c. 437, §1. Baker v. R. 193M148, 27T1NW241, See
Dun, Dig. 6307,

Section 9282 authortizes district court to set aside ordar
extending time to redeem under §9633-5 and a subsequent
order declaring a default by mortgagor of terms of ex-
tension order, where proceedings are had under a mis-
take of fact that mortgage foreclosure was valid, when
foreclosure was void because of failure to file power of
attorney to foreclose prior to mortgage foreclosure sale.
Orfleld v. M., 199M466, 27T2NW260. See Dun, Dig, 6392,

$9607. 8ale, how and by whom made.

8. Inverse order of allenatlon.

Where owner gives mortgage and thereafter conveys
away part of land, one who obtaing judgment llen upon
part retained hass no right to reqguire that tract con-
veyed away be first sold on foreclesure of mortgage, 176
Mb541, 222NWTL,

10. In general,

Foreclosure by advertizement of a real estate mort-
gage 18 not void because neither mortgagee nor his at-
torney, with power to conduct foreclosure, is personally
present at sale, nor because attorney delegated to an-
other ministerial funetion of submitting to sheriff a bid
on behalf of morigagee who purchased at sale. Klotz v.
J., 201M355, 276NW244. See Dun. Dig. 6339,

Mortgagor in possession of real estate cannot consent
to foreclosure sale in violation of governor's executive
ordar. Op. Atty. Gen.,, Mar. 22, 1933.

Sheriff 1s not authorized to hotd mortgage foreclosure
sale after flling of petition under Mason's U. 8. Code,
Tit. 11, §203, prior to disposition of petition by court
without specific authority from court of bankruptey.
Op. Atty. Gen, (644Kk), Oct. 12, 1934,

See Appendix
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9608. Postponement.

Executive order issued by Governor directing sheriffs
to refrain from conducting mortgage foreclosure sales
wes an attempt to exercise legiglative power and not
within his power. State v. Moeller, 189M412, 24INW2ID,

Adjournment of mortgage foreclosure sale by sheriff
on February 27, 1933, was validated by curative pro-
vision of act of Mar. 2, 1933,

9610. Foreclosure for installments, etc.

The amendment of 1925, permitted foreclosure for de-
fault in one Iinstallment due under a mortgage, gave
valtdity to a provision for such foreclosure in a pre-
existing mortgage, and such construction of the statute
does not deny the mortgagor due process of law or im-
pair the obligation of his contract. Prideaux v, D, (US
DC-Minn), 34F(2d)308. Appeal dlsmissed, 518CR40,

One having taken an assignment of & mortgage under
a foreclosure under the 1925 act amending thig section
cannot claim that the subsequent installments are not
prior to hig title, on the ground that the 1925 act was
unconstitutional as to mortgages executed prier to its
passage. 174M520, 219NWIl4,

Where junior mortgagee redeemed from foreelosure
by advertisement because of default in payment of in-
s{.a.lllmgn‘t);,t rﬁggce Pelﬂ'g given odt amtc;un‘gtth%-e;)fmgmg;
cipal de rior over redemptioner, e
J'rﬂnt Stock Lm?d Ban%c v. D., 185M435, 241NW393. BSee
Dun. Dig, 6423,

After foreclosure of mortgage on installment, mort-
gage and all its covenants, including that to pay taxes,
remain in full force, and mortgagee is entltled under
assighment of renta as part of gecurity to collect rents
to apply upon delinquent taxes, even those accrued at
time of foreclosure for installment., Peterson v. M., 189
M98, 248NW667. See Dun. Dig. $610.

Last paragraph applies only to mortgage foregclosures
on installments and not where there is a foreclosure for

entire debt. Young v. P., 1%6M403, 266NW278. See Dun,
Dig. 6315,
9611, Surplus,

That notice of foreclosure stated amount due to be
more than actually due did not vitiate foreclosure, nor
did fact that mortgagee bid more than was due on debt
and expenses of foreclosure, excess belng applied on
counterclaim. Young wv. 196M403, Z6BNW2T78. BSee
Dun. Dig. 6329,

9612, Mortgagee, etc., may purchase.

Fraudulent grantee can purchase and acquire good
title against all creditoras at foreclosure of a prior and
paramount mortgage., 17IM197, 213N'WSEI2,

Where mortgagee foreclosed and purchased for the
amount due oh note, there wag no ‘“collection” within
the meaning of assignment of half interest in the debt
gecured, and assignee was conly entitled to half interest
'irézthe land and not a money judgment. 173M160, 22TNW

9613, Certificate of sale—Record—EflTect.

THE CERTIFICATE

415, Asslgnment.

180M552, 231NW234.

It is the duty of the gheriff to sign the certificate of
sale regardless of what is stated in the aflidavit of cost
}?1?31 which he had no concern, Op. Atty. Gen., Jan. 2,

RIGHTS AND LIABILITIES OF PURCHASER

5. Nature of Interest durlhg redempiion perlod.

‘Where the mortgagee purchases for amount of mort-
gage at foreclosure sale he becomes a purchaser of
premises with veated right to hecome absolute owner
in absence of redemption. Klein (USDC-Minn}, FSupp
67, 61. See Dun. Dig. 6369.

Bankruptcy Act prohibition againat foreclosure pro-
ceedings subsequent to & farmer's petition for an exten-
sfon, held not to extend pertod of redemption where a
mortgagor dld not file his petition until four months
after foreclosure sale and purchase by mortgagee. Id.
See Dun. Dig. §400.

Right of purchaser to crops growing on mortgaged
!f??d at time of foreclosure and sale. 15MinnLawRev

. Suceceeds to rights of mortgagee. )

Rights acquired by purchaser at a forecltosure sale are
those possesgsed and owned by mortgagor at time of
making of mortgage, together with all subsequently ac-
quired rights, easements, and privileges which are es-
sential to full enjoyment of property. Tomasko v, C.,
200MEGY, 2T3NWE28. See Dun. Dig. 6381

10. Effect of mortgagee hidding in.

Where holder of first and second mortgages, executed
biy same mortgagor and covering Same real estate, fore-
closes his second mortgage, and thereby, in default of
redemption, gets title in fee, lien of first mortgage Is
merged In fee; and debt thereby secured is discharged
where it does not appear that there was intention to
prevent such merger., Mulligan v. F., 134M451, 260NW
630. See Dun. Dig, 6117, 6372,

12. Right tv crops, rents and profits,

‘Where premises are falling into disrepair, but are
used in usual course of hushandry as in previous years,
purchaser at a mortgage sale 13 not entitled to & re-

§9626

ceiver to apply rents to repairs during year of redemp-
zi‘i%l,}.“n(ireene v. T. 1838M381, 246NWI21. See Dun. Dig.

‘Where plaintiff” foreclosed a mortgage upon premises
leased to defendants after mortgage was given, and
there was no redemption angd title went to plaintiff Feb-
ruary 24, 1931, and defendants notifled plaintiff that
premises would he vacated on March 31, 1931, and that
they would remain no longer, plaintiff could not, without
defendants' consent, convert tenancy at will or at suffer-
ance to a tenancy under lease, and no rent could be re-
covered for April, May, and June, 1931, Geo. Benz &
Sons v. W., 198M311, 264NWE40. See Dun. Dig, 6219.

1214, Taxes.

Purchaser at mortgage foreclosure sale 1s not entitled
to reimbursement during year of redemption for taxes
paid by him which were a lien at time of sale, Id.

9620. Affidavit of costs,

Attorney's fees cannot be charped as costs unless an
attorney at law is employed. 181M254, 232NW318. See
Dun, Dig. 6425,

9621. Excessive costs or Interest.

If mortgagee charges as a disbursement a sum which
Is not actually paid, the mortgagor or his heirs or as-
slgns may recover from the owner of the mortgage st
the time of foreclosure three times the amount of any
such sum, but the foreclosure would be valid. Op. Atty.
Gen., Jan. 2, 1932,

9623. Action to set aside for certain defects.

Where administrator forecloses mortgage and buys In
his own name as administrator, an action to set aside
the foreclosure and sale on ground that no defaull had
occurred is properiy brought in the district court and
against the administrater as sole defendant. 171M469,
214NW4T2,

A second proceeding to foreclose & real estate mort-
gage by advertisement will not be set aside simply be-
cause of the pendency of an action to determine the
valldity of a prior attempted foreclosure which was
found void. Sheasgreen Hcelding Co, v, D., 182M142, 233
NWRg53 See Dun, Dig, 8487,

Section is unconstitutional insofar as it attempts
to limit time within which person rightfully and con-
tinuously in possession of the mortgaged land can ques-
tion foreclosure proceedings ineffective because proper
statutory notice of foreclosure was not served upon the
occupant. Hammon v, H., 192M259, 266NWJ4,. See Dun.
Dig. 1620. N

In action by mortgagoer to set aside foreclosure, where-
in defendant counterclaimed for damages for wrongful
detention of possession by mortgagor after expiration
of period of redemption, and asked for recovery of pos-
sesslon, objection at trial to litigation of counterclaim
was without merit, where there was no demurrer nor
reply challenging legal standing of eocunterclaim. Young
v. P, 136M403, 265NW278. See Dun. Dig. 6487,

Knowledge that mortgage was belng {oreclosed was
sufficlent to put mortgagor on prompt inquiry as to regu-
larity of foreclosure proceedings, and he s chargeable
with knowledge he would have acquired had he made
that inquiry. Bjornstad v. P., 202M145, 27TNW521, Ses
Dun. Dig, 6487(68).

When an action to set aside a foreclosure sale is not
commenced within time required, statute operates to
cure defect and validate defective sale.

It i not enough that mortgagor commences action
within five-year limitation period unless requirement of
redasonable diligence has also been complied with. Id.

962G. Redemption by mortgagor.

2. Right fnvored.

Right of redemption, whether by owner or by subse-
guent lien creditor, i3 a right favored by law, and stat-
utes are to be construed liberally in favor of redemption-
er. ‘Tomasko v, C, 200M69, 273NW628. See Dun. Dig.
6384, 6386, 6387,

Transactions involving bargaining away equity of re-
demption are carefully scrutinized by court to end that
mortgagee may not take any undue advantage of mort-
gagor's necesslties. Twenty Assoclates v, F,, 200MZ1],
273NWE96. See Dun. Dig., 6384.

4. How lost.

Strict legal rights in respect to the time for redemp-
tion from foreclosure sale may be waived, Elllngson v.
., 182M510, 234NWEET. See Dun, Dig. 6400,

The detriment which results to mortgagor from his
omission to make redemption in reliance on the mort-
gagea's promise that redemption may be made at a later
date, is sufficient consideration for that promise. Elling-
8030 v. 8., 182M510, 234NWE67. See Dun. Dig, 1750(81),

Strict foreclosure. 23MinnLawRev383.

6. Relenne,

Though a mortgagor may not, at time of making a
mortgage, bargain away or sell to mortgagee his equity
of redemption, he may d¢o so subsequently under certaln
circumstances. O'Connor v. 5, 130MI177, 2561NW180. Sece
Dun., Dig. 6146, 6385, n. T4

A tnortgagor may not, at time of, nor as a part of mort-
gage tranaaction, hargain away hisg aquity of redemption;
and any attempt so to do will not bhe enforced by a court
of equity, but may do so subsequent to execution of mort-
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gage, provided conveyance is not made pursuant to a
collateral agreement contemporaneous with execution
of mortgage. Twenty Associates v. F., 200M211, 273NW
696. See Dun, Dig. 6228,

12, Who is an assizn.

During year allowed by statute either a life tenant
or remainderman could have redeemed, and the rights
of both were extinguished by failure to redeem. Thielen
v. 8., 184M333, 238NW678. See Dun. Dig. 6399

15. By wlfe.

Where wife, on divorce, was given possession of apart-
ment bullding and permitted mortgage to he foreclosed
and had attorney take judgment against her and redeem
property for purpode of defrauding diverced hushand,
such attorney held property ag trustee for divorced
couple, subject to prior len for amount pald in redemp-
tion. Slagle v. 8, 187TM1, 244NW79, See Dun. Dig. 9598,

16. Time in which to redeem—Extenston.

In action to enforce agtreement to extend time for
redemption, evidence held to support finding for de-
fendants. 172M422, 215N'W839.

A mortgagor is not deprived of his right of redemp-
tlon by foreclosure sale alone a3 it continues for a year
after sale. Browen v. B, 185M235, 23INW774. See Dun.
Dig. 6381a(66).

There was no implied contract to further extend period
of redemption from a mortgage foreclosure sale from ac-
ceptance of payment after expiration of redemption pe-
1‘;13%(; Van Dyke v, K,, 198M578, 27T0NW608. See Dun. Dig.

Within a year after a sale upon foreclosure, mortgagor
or his successor in title may redeem from foreclosure by
proceeding as outlined in §9626. If owner falls to redeem
within that period then a creditor having a lien upon
premtses, provided he has flled statutory notice of in-
tention, may redeem by complying with §9627. Tomaska
v, C.,, 200M§9, 2T3NW628. See Dun, Dig, 6381.

18. Effect of noen-redemption,

Crop not harvested until a short time after expiration
of year for redemption held, nevertheless, the property
of the tenant and the mortgagor. 176MS37, 222NW202,

here an award of damages i3 made to the owner of
a tract of land on establishment of a county road, upon
which land a mortgage was In process of foreclosure,
the mortgagee who purchased the property was entitied
to the award in the absence of a redemption. Op. Atty.
Gen., Apr. 2, 1931,

9627. Redemption by creditor,

1. General plan. .

Evidence held to sustain a finding of agreement that
third mortgagee would redeem from firat and lease land
to mortgagor. 174M180, 218N'W3EY,

Holder of second mortgage could gue for breach of
condition of bond and recover damages for impairment
or leas of his security without redeeming from fore-
closure of first mortgage. 176M26, 222NW512,

The purchaser at the sale, having tailed to fille an
affidavit of taxes paid, they did not become a part of the
zldgn to be paid in making redemption. 176M393, 223NW

Where second mortgagee redeems from sale under
first mortgage, third mortgagee cannot make redemption
without making tender of amount sufficient to cover lien
g(f) i;gggnd mortgagee. Op. Atty. Gen. (89%90c-14), June

2. Who may redeem,

Blagle v. 8, 187M1, 244NWT9; note under 59626,

Divorced wife having right to redeem as creditor of
husband in her individual eapacity, the fact that she
made redemption for herself and also for her child did
not render the redemption invalid, 176M3293, 223NW609.

Judgment in divorge action making aliowance for sup-
port of children, a lien upon real estate gave the di-
vorced wife the right to redeem from a sale of the land
under a mortgage, 176M393, 223NWE0L

A life tenant whose right to redeem from mortgage
foreclosure has been extinguished cannot question the
right of redemption of one creditor from another
Thielen v. 8., 184M323, 238NWE78. See Dun. Dig. 6411,

Where mortgage was foreclosed and nelther life ten-
ant nor remaindermen redeemed, and creditor of life
tenant redeemed, a junior mortgage creditor of one of
the remaindermen could redeem from the judgment
creditor. Thielen v. 8., 184M33% 238NWE78. See Dun.
Dig, 6410(48),

Ag to a subsequent lien claimant who has duly placed
himself in line of redemption, failure on part of mortgage
debtor, in a moratorium proceeding instituted by him
against certificate holder alone, to notify holder of such
claim leaves such claimant free to act pursuant to stat-
ute which gives him right of redemption, Tomasko V.
C., 200M69, 273INW628. See Dun. Dig. 6410, 6411,

4. Tacking subsequent liens.

Purchaser at a foreclosure sale may pay taxes against
foreclosed premises and have an additional lien thereon
to be tacked te amount of hiz sheriff’s certificate and in-
cluded in amount required to make a redemption on part
of a subsequent lienholder, but it is mandatory that he
file statutory afdavit required by §9648, and fallure so
to do precludes certiflcate holder from claiming payment
of such additional amount as againat a subsequent lien
claimant redemptioner. Tomasko v, C., 200M69, 273NW
628. See Dun. Dig. 6416, 9255, 9257,
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10, Order among successive creditors,

Rule that priority of lien for purposes of redemption
is determined by time of record, without reference to
nature of estates in land owned hy mortgagor or judg-
ment debter, was applied in determining priority of lien
as between docketing of successive judgment. Lowe V.
ﬁ.iﬁzomzso, 276NW224, See Dun, Dig. 3540, 354le, 6415,

12, Naotwre of right.

Right of redemption, whether by owner or by subse-
quent lien creditor, is a right favored by law, and stat-
utes are to be construed liberally in favor of redemption-
er, Tomasko v. C., 200MG9, 273N'W628, Hee Ilun, Dip.
6384, G386, G387,

14. When right acerues,

Within a year after a sale upon foreclosure, mortgagor
or his successor in title may redeem from foreclosure by
proceeding as outlined in §9626. If owner fails to redeem
within that period then & creditor having a lien upon
premises, provided he has filed statutory notice of in-
tention, may redeem by complying with §9627. Tomasko
v. C, 200M69, 2T3NWG628., See Dun, Dig. 6381,

9628, Redemption, how made,

Afdavit of amount due properly stated entire amount
covered by afflant’s lien. 176M393, 223NW609.

%. In general.

A redemption by a junior mortgagee operates as an
agsignment of the rights of = purchaser at a real estate
foreclosure sale by advertisement, and the redemptioner
is subrogated to such rights. Des Moines Joint Stock
Land Bank v. D. 185M435, 241NW393. See Dun. Dig.
6423(54).

Where defendant was owner of a mortgage covering
three tracts of land, one constituting mortgagor's home-
atead, and plaintiff was owner of one of tracts and had
an interest in another as a purchaser upon executlon
sale, and had no interest in tract constituting homestead,
upon request by plaintiff for a statement of amount due
and tender of full amount, plaintiff became subrogated
to all of rights of defendant in prior encumbrance and
trial court was justified in ordering an assignment of
mortgage to plaintiff upon payment of amount so ten-
dered. First Nat. Bank v. S, 201M359, 276NW290. See
Dun, Dig. 9048,

2. Amount necessary to redeem.,

Where second mortgagee redeems from sale under
first mortgage, third mortgagee cannot make redemption
without making tender of amount sufficlent to cover

%i(;enlggssecond mortgagee. Op. Atty, Gen, (3%0c-14), June

0629, Certificate of redemption—Record.

Failure to record redemption certificate within four
days, rendered it void as to subsequent good-faith re-
demption from gheriff. 177ME63, 225NW815.

An sction for money had and received did not lle to
recover money psald to purchaser at foreclosure, but
owner could recover from such purchaser, money re-
celved by the latter from the sheriff on a subsequent
redemption by a creditor who was entitled to the land
because the owner failed to file his certificate, 17TM
563, 2Z5NWS815.

9630, Effect of redemption,

. In general.

Redeeming life tenant holds for joint benefit of him-
self and remainderman, 171MI182, 213NW736.

Amount which remainderman must contribute, 171M
182, 213N'WT36.

Evidence held to austain a finding of agreement that
third mortgagee would redeem from firat and lease land
to mortgagor. 174M180, 218N'WS889.

1. Redemption by owner.

Slagle v. 8, 187M1, 244NWT9: note under §9626.

A life tenant who redeems an outstanding mortgage
lien is entitled to contribution from remaindermen in an
amount equal to mortgage lien less present worth of life
tenant's liability to pay interest during hils expectancy.
Engel v, 8, 191M324, 264N'W2., See Dun. Dig. 1922a.

06382, Holder of junior mortgage may pay.

Flaintiff, mortgagee, by releasing the mortgagors from
their personal obligation to pay the mortgage, did not
subordinate its mortgage to another mortzage obtained
from a subsequent purchaser of the premises. 178M60,
226N'W188.

The equities of mortgagees, as to each other, in re-
spect to taxes paid or purchased by them, are not af-
fected by the statute. Des Moines Sav. Bk, & Truat Co.
v. B., 183M46, 235NW390.2 See Dun. Dig. 6236.

0633. Mortgages to be reinstated in certain cases.

178M50, 226N'W183,

After foreclosure sale remedy on mortgage a3 a ge-
curity 18 exhausted and assignment in mortgage of rents
to pay taxes was terminated. Gardner v. W., 135M147,
240NW351. See Dun. Dig., 6465,

After foreclosure sale rights of parties are determined
exclusively by statute. Gardner v. W., 185M147, 240NW
351, See Dun. Mg, 6371

Purchaser at mortgage sale is not entitled to rents
accruing during the period allowed for redemption to
pay taxes subject to which he bid in the property, though
the mortgage expressty assigned rents to pay taxes.
Gardner v. W., 185M147, 240NW251. See Dun. Dig. 6371,
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Where defendant was-owner of a morigage covering
three tracts of land, one constituting mortgagor's home-
stead, and plaintiff was owner of one of tracts and had
an interest in another as a purchaser upon execution
sale, and had no interest in tract constituting homestead,
upon request by plaintiff for a statement of amount due
and tender of fuil amount, plaintiff became subrogated
to all of rights of defendant in prior encumhbrance and
trial court was justified in ordering an assignment of
mortgage to plaintiff upon payment of amount so ten-
dered. First Nat. Bank v, 5., 201M359, 2T6NwW2%0. See
Dun. Dig. 9048.

Upor a showing that a subsequent encumbrancer has
tendered to & prior encumbrancer. entire amount due on
a mortgage, together with costs, disbursements, and at-
torney's feeg required by statute, court may enjoin fore-
closure of mortgage until disputed issues in case are de-
termined. Id.

CURATIVE ACTS

Laws 1928, c. §

Laws 1929, c. 53.

Laws 1928, c. 335.

Laws 1929, c. 378.

Lawg 1831, c. 188,

Laws 1931, c. 199,

Luws 1931, c. 230.

Laws 1031, e. 237.

Lawa 14933, c. 437. See Appendix §, par. 21, post.

Laws 1937, Sp. Ses., c¢. 35,

Laws 1937, ¢, 432, See Appendix 5§, par. 21, post,

Act, Ex, Ses., Dec. 27, 1933, c. 26, legalizes foreclosure
by advertisemeni of mortgage or assignment thereof to
banking corporation where defect consisted in omitting
word “The"” from corporate name.

Laws 1933, c¢. 26, §1. Amended Apr. 17, 15837, c. 248.

Act Jan, b, 1934, Ex. Ses, o 42, validates foreclosures
by advertisement theretofore made in_which power of
attorney was not executed and/or rdcorded prior to

sale. Omitted as temporary.

Lawsg 1935, ¢ 287, Certain defective foreclosures
legalized.

Laws 1935-36, Sp. Ses, cc. 33, 51, 92. See Appendix &,
{121, post.

Laws 1919, ¢, 147. See Appendix 5, par. 21, post,

EMERGENCY RELIEF ACT

Preamble to following act.

Whereas, the severe financial and economlic depression
existing for several yeara past has resulted in extemely
low prices for the products of the farms and the fac-
tories, a great amount of unemployment, an almosat
complete lack of credit for farmers, business men and
property owners and a general and extreme staghation
of business, agriculture and industry; and

Whereas, a8 condition of subnormal rainfall has existegd
in the State of Minnesota for several years, and this con-
dition hag greatly reduced the total products of the
farms in Minnesota during the pasat two yvears; and

Whereas, many owners of real property, by reason of
said conditions, are unable, and it is believed will for
gome time be unabie to meet all payments as they come
due of taxes, interest and principal of mortgages on their
progerties and are, therefore, threatened with losa of
such properites through mortgage forecltosure and judi-
cial sales thereof; and

hereas, many such properties have been and are
being bid in at mortgage foreclosure and execution sales
for prices much below what is belleved to be thelr real
values and often for much less than the mortgage or
judgment indebtedness, thus entailing deflciency judg-
ments againgt the mortgage and judgment debtors; and

Whereas, it is believed, and the Legislature of Min-
nesota hereby declares its belief, that the conditions ex-
Isting as hereinbefore set forth have created an emer-
gency of such nature that justifies and wvalidates legis-
lation for the extension of the time of redemption from
mortgage foreclosure and execution sales and other re-
itef of a like character; and

Whereas, the State of Minnesota possesses the right
under Its police power to declare a state of emergency to
exiat: and

Whereas, the inherent and fundamental purposes of
our government is to safeguard the public and promote
the general welfare of the people; and

Wherens, under existing conditions the foreclosure of
many real estate mortgages by advertisement would
prevent falr, open and competitive bidding at the time
of sale in the manner now contemplated by law: and

Whereas, (L iz believed, and the Legislature of Minne-
gota hereby declares its belief, that the conditions ex-
Isting as hereinbefore set forth have created an emer-
gency of such a nature that justifies and validates
changes in legislation providing for the temporary man-
ner, method, terms and conditions upon which morteage
foreclosure sales may he had or postponed and juris-
diction to administer equitable relief in connection there-
with may be conferred upon the Distriet Court: and

‘Whereas, Mason's Minnesota Statutes of 1927, Section
9608, which providea for the postponement of mortzage
foreclosure sales, has remained for more than thirty
years, a provision of the statutes in contemplation of
which providions for Ioreclosure by advertisement have
hfen agreed upon: NOW THEREFORE, Be it enacted,
atc.: ”

§9633-3

0638-1. Application of Act.—The provisions of this
act shall not apply to any morigage while such mort-
gage is held by the United States or by any agency,
depariment, bureau, board or commission thereof, as
security or pledge of the maker, its successors or as-
signs, nor shall the provisions of this act apply to any
martgage held as security or pledge to secure pay-
ment of a publie debt or to secure payment of the de-
posit of public funds,

The following sections of this Aet preceding Part
Two ghall constitute Part One, (Act Apr. 18, 1933, c.
389; Mar. 15, 19385, ¢, 47; Feb. 13, 1837, ¢, 21; Feh,
4, 1939, ¢ 7.)

Laws 1939, ¢, 7, extends relief to March 1, 1841,

This act is constitutional. Blaisdell v. H., 1§9M422, 249
NwW334, Aff'd 200U8398, 54SCR231,

While statute is in derogation of common law, it is
remedial in nature and to be fairly construed to accom-
plish its purpose. Anderson v. H. 191M414, 254N'WE8E.
See Dun, Dig. 6400.

There can be no declaratory judgment as to constitu-
tionality of bonds where both parties seek the same de-
cree. County Board v. B, 192M512, 25TNWI2,

Motion of appellants as defendants in mortgage fore-
closure to remand cause to district court was denied for
reason that mortgage foreclosure sale made after entry
of judgment appealed from could not affect validity of
judgment. and because appellants have a remedy under
the moratorium act when any attempt is made to enforce
the judgment against real estate., First Nat, Bank v.
C., 195M144, 282NW222, See Dun. Dig, 6392

Mortgages held by a federal joint stock land bank are
excepted from operation of mortgage moratorium act.
Leuthold v. D, 137M132, 266NW450. See Dun. Dig. 6392.

Act |s not applicable to mortzages held by reconstruc-
tion finance corporation and regional agricultural credit
corporation, either as mortgages or as collateral secufity
for loans. Op. Atty. Gen., June 10, 1933,

Provision accepting mortgages held by government or
agency thereof does not apply to a mortgage assigned
by a private party or bank to a federal agency as col-

lateral security for lean to mortgagee. Op. Atty. Gen.
{415¢), June 18, 1935,

Laws 1239, c. 7, is applicable to rural credit mortgages,
Op., Atty. Gen. (415M), Feb. 9, 1939,

Constitutionality of this act depends upon whether an
emergency exists, Op. Atty, Gen. (415/), April 4, 1939,

Effect of termination of emergency upon validity of
moratorium legislation. 22MinnLawRev1047.

i PART ONE

9638-2. Emergency declared to exist~—In view of
the gituation hereinbefore set forth, the Legislature
of the State of Minnesota hereby declares that a publi
economic emergency does exist in the State of Minne-
gota. (Act Apr. 18, 1933, c. 339, Pt. 1, §1; Mar.
15, 1935, ¢. 47, Pt. 1, §1; Feb. 13, 1937, ¢. 21, Pt,
1, §1; Feb. 4, 1939, ¢. 7, Pt. 1, §1.)

Laws 1035, ¢. 47, cannot be so construed as to toll the
running of the prior mortgage moratorium statute where
title has vested in purchaser at foreclosure sale. Hjelt-
ness v. J., 195M175, 262NW158. See Dun, Dig. 6392,

Act is constitutional. Natlonal Bank of Aitkin v, 8,
195M273, 262NWE8S, See Dun. Dig, 6292,

Laws 1935, ¢. 47, §1, which continues in effect the pro-
visions of this act is constitutional. Op. Atty. Gen. (415),
Mar. 5, 1936.

9633-3. Mortgagee may apply to District Court for
relief.—In any proceedings heretofore commenced for
the foreclosure of a mortgage on real estate by adver-
tisement, in which a sale of the property has not been
had, or in any such proceedings hereafter commenced,
when the mortgagor, or the owner in possession of the
morigaged premises, or anyone claiming under said
mortgagor, or anyone liable for the mortgage debt, at
any time after the lssuance of the notice of such fore-
closure proceedings, shall apply to the District Court
of the county wherein such foreclogure proceedings are
being had, or are pending, by filing and serving a sum-
mons and verified complaint with prayer that the sale
in foreclosure by advertisement shall be postponed and
that the foreclosure, If any, shall proceed by action.
It it appears to the court that granting of the relief
ag prayed would be equitable and just, then, and in
that event, the foreclosure proceedings by advertise-
ment may be postponed by the court by an exparte
order which shall be merved with the summons and
complaint upon the party foreclosing or his attorney,
and at the time of the hearing upon said order the
court may then further postpome such sale, and the
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parties seeking to foreclose such mortgage shall pro-
ceed, 1f at all, to foreclose sald mortgage by interpos-
ing a cross complaint {n such action. Such service may
be made as now provided for the service of a summons
in a civil action, or by registered mail, on the persen
foreclosing or his authorized agent or attorney, at the
last known address of such person, agent or attorney
respectively. As a condition precedent to guch post-
ponement of such foreclosure sale by advertisement
the party filing such verified complaint ghall pay to
the clerk for the person foreclosing the mortgage the
expenses incurred, not including attorney's fees which
may accrue prior to any postponement, The filing of
such verified complaint shali be deemed a waiver of
publication of notice of postponement of the foreclos-
ure gale, and the sale at the time which may be fixed
by the court shall be deemed to be a sale postponed in
liey of the timse of sale specified in the published notice
of mortgage foreclosure gale. (Act Apr. 18, 1933, c.
339, Pt. 1, §2; Mar. 15, 1935, ¢. 47, Pt. 1, §2; Feb,
13, 1937, c. 21, Pt, 1, §2; Feb. 4, 1939, ¢. 7, Pt. 1,
2.
; S{a.tute held wvalid as extending perlod of redemption

from foreclosure of mortgages on land not homestead.
Grace v, L., 1839M450, 249NWeT2.

Where action was started under moratorium statute to
permatently postpone mortgage foreclosure by advertise-
ment, and on order being granted ex parte, mortzagee
made publication of no more notices of sale, and mort-
gagors did not appear at hearing and court diamissed
their complaint and ordered property to be sold on date
originally noticed, and no appeal was taken and property
was sold, order dismissing complaint and authorizing sale
wag s bharrier to a subsequent action by mortgagors to
get aside sale because notice of sale had been published
only four times. Tankel v, U., 196M165, 264NWE93. BSee
Dun, Dig, 6337, 6392.

Where suit is brought against a foreign corporation,
whether licensed to do business or not, it has right to
defend and Interpose a counterclaim, or to meat and de-
fend by cross-complaint and facts shown thereunder,
Flakne v. M., 198M465, 270NW566, See Dun. Dig. 6392

There was no implied contract to further extend peri-
od of redemption from a mortgage foreclosure sale from
acceptance of payment after expiration of redemptlon
period. Van Dyke v. K., 198M578, 2TON'W608. See Dun.
Dig. 53%2. .

Court had no further jurlazdiction of case after ex-
piration of period of redemption.

In a proceeding to obtain a second extension of time
within which to redeem from a real estate mortgage fore-
closure sale, Anding of lower court that relators had no
remalning equity in property and that amount deposited
with escrowee was inadequate to reimburse mortgagee in
tull for relators’ indebtedness to him after payment of
all liens and obligations necessary to be discharged by
means of such proceeds held supported by record. Sjo-
din v, Q. 193M37, 27TINW59L, See Dun, Dig. 6392

A petitioner must come into court with clean handas
and be willing to do equity so far as reasonably within
Il;iis %cé;vzer. Santee v. T, Z201M6§, 2756NWI66. See Dun,

£ .

It is not determinative against owner that instead of
being himself a “dirt farmer” he geems to he a specu-
lator in real estate, particularly farm lands, but it is
conclusive agalnst him where after buying mortgagor's
equity he neither paid nor offered to pay anythin on
account of current taxes and ia a man of means, It‘;i.

5 '11‘313% act is constitutional. Op. Atty. Gen. (4151), Mar,

9633-4. Court may order resale.—When any mort-
gage has been foreclosed by actiom, the court shall,
on the coming in of the report of sale, cause notice of
a hearing thereon to be gerved on the parties to the
action who have appeared, and fix the time and place
for the hearing on said report, Before granting an
order confirming sald sale, the court shall, if it ap-
pears upon due examination that the sale price is
unreasonably and unfairly inadequate, or that justice
has otherwise not been done, order a resale. If the
sale is confirmed, the sheriff, or his deputy, shail forth-
with execute and deliver the proper certificate of sale
which shall be recorded within twenty days after such
confirmation. Upon the hearing of the motion for an
order, confirming the sale of the premises involved in
the foreclosure of mortgages by action, in case the

.evidence is insufficient to establish a fair and reason-
able market or rental value of such property, the court
»0all recelve any competent evidence, including evi-
dence tending to establish the actual value of the

CH. 83—FORECLOSURE OF MORTGAGES

property involved in said mortgage foreclosure pro-
ceedings, for the purpose, or purposes, for which sald
property is or can be used, The court shall also re-
ceive any evidence tending to show to what extent, if
any, the property hag decreased in actual or market
value by reason of the economic conditions existing at
the time of or prior to such sale.

1. Compromises.—In case the parties to any such
foreclosure action shall agree in writing upon terms
of compromise settlement thereof, or of composition
of the mortgage indebtedness, or both, the court shall
have jurisdiction and may by its order confirm and ap-
prove such settlement or composition, or both, as the
case may be,

2. Jurisdiction of court.—The court shall have the
same jurisdiction to postpone thé enforcement of judg-
ment by execution sale or to order resale or give.other
relief where sueh judgment is rendered in an action
to collect a debt or obligation secured by a real estate
mortgage, the foreclosure of which might be affected
under the terms of this Act, as Is conferred by this Aet
with regard to the mortgage. (Act Apr. 18, 1933, c.
339, Pt. 1, §§3, 3.1, 3.2; Mar. 15, 1835, c. 47, Pt. 1,
§§3, 3.1, 3.2; Feb. 13, 1937, ¢. 21, Pt. 1, §§3, 3.1,
3.2; Feb. 4, 1939, ¢. 7, Pt. 1, §3.)

Where parties concerned with application for an order
extending period for redemption from mortgage fore-
closure made a settlement in regard to extepsion by
agreeing that perlod of redemption should be extended
to a certain date and that petitioner should have right
to receive and retain rents from that date and receive
a certain sum for a mechanical stoker, the agreement
was a binding settlement of the litigation, notwithstand-
ing terms had not been incorperated in a written stlpu-
lation or memorial of the completed settlement, and the
agreement was not vitiated under the statute of frauds
or ptherwise by reason of inclusion of transfer of per-
sonal property or filxtures., State v. District Court, 194
M32, 269NW542, See Dun. Dig. §392.

(1).

Compromises and compositions between mortgagor and
mortgagee are specifically authorized, and court has ju-
risdiction thereof and may by its order confirm and ap-
prove settlement or composition, or both, and legislature
cannot subsequently change rights. Twenty Associgtes
v. ., 200M211, 27T3NWE96. Sea Dun. Dig. 6392,

2). .

:(M:)tion to recover on note, secured by mortgage, held
not premature because brought before foreclosure of
the mortgage., Such an action may he within this pro-
viston, but the effect of thia provision 1s not to postpone
the bringing of an action or securing judgment, but to
sugpend realization upon the judgment. Phillips v. U.
(USCCASB), 88F(2d4)188,

9683-5. Period of redemption may be extended.—
Where any mortgage upon real property has been fore-
closed and the periof of redemption has not yet ex-
pired, or where a sale is hereafter had, in the case of
real estate morigage foreclosure proceedings, now
pending, or which may hereafter be instituted prior to
the expiration of two years from and after the passage
of thiz aet, or upon the sale of any real property
under any judgment or execution where the period of
redemption hag not yet expired, or where such sale is
made hereafter within two years from and after the
pagsage of this Act, the period of redemption may be
extended for such additional time as the court may
deem just and equitable but in no event beyond March
1, 1941; provided that the mortgagor, or the owner
in possession of said property, in the case of mortgage
foreclosure proceedings, or- the judgment debtor, in
case of sale under judgment, or execution, shall prior
to the expiration of the period of redemption apply
to the District Court having jurisdiction of the matter,
on not less than 10 days’ written notice to the mort-
gagee or judgment creditor, or the attorney of either,
as the case may be, for an order determining the
reagonable value of the income on sald property, or,
if the property has no income, then the reasonable
rental value of the property involved in such sale, and
directing and requiring such mortgagor or judgment
debtor to pay all or a reasonable part of such income
or rental value in or toward the payment of taxes,
insurance, interest, mortgage or judgment indebted-
ness at such times and in such manner ag ghall be fixed
and determined and ordered by the court; and the
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court shall thereupon hear said application and after
such hearing shall make and file its order directing
the payment by such mortgagor, or judgment debtor,
of such an amount at such times and in such manner
as to the court shall, under all the circumstances, ap-
pear just and equitable. Provided, further, that upon
the service of the notice or demand aforesaid that
the running of the period of redemption shall be tolled
until the court shall make its order upon such ap-
plication. Provided, further, however, that if such
mortgagor or judgment debtor, or personal represent-
ative, shall default in the payments, or any of them,
in such order required, on his part to be done, or
commits waste, his right to redeem from sale ghall
terminate 30 days after there shall have been filed
in the office of the clerk of court an order by the
court finding such default or waste to exist, angd there-
apon his right to poagession shall cease and the party
acquiring titie to any such real estate shall then he
entitied to the immediate possession of said premises,
Such order may be made by the court after hearing
held upon not less than five days' notice in writing to
the defaulting party or his attorney. Provided, fur-
ther, that holders of subsequent liens may redeem jn
the order and manner now provided by law beginning
30 days after the service upon such mortgagor, or
judgment debtor, or their personal representatives or
assigng and holders of subsequent liens, of notice of
default and the filing of such notice of default with
proof of service thereof with the clerk of such Dis-
frict Court, and his right fo possession shall cease
and the party acguiring title to any such real estate
shall then be entitled to the immediate possession
of said premises. Such 30 day period shall not
begin to run until the filing of an order by the court
finding such default or waste to exist. Provided,
further, that the time of redemption from any real
estate mortgage foreclosure or judgment or execution
sale heretofore made, which otherwise would expire
lesg than 30 days after the pasgage and approval of
this act, shall be and the same hereby is extended to
a date 30 days after the passage and approval of this
act, and in such case, the mortgagor, or judgment
debtor, or the assigns or personal representative of
either, as the case may be, or the owner in possession
of the property, may, prior to said date, apply to said
court for and the court may thereupon grant the
relief as hereinbefore and in this section provided.
Provided, further, that prior te March 1, 1841, no
actlon shall be maintained in this state for a de-
fleieney judgment until the period of redemption az
allowed by existing law or as extended under the
provisions of this act has expired. (Apr. 18, 1933,
¢. 339, Pt. 1, §4; Mar, 15, 1935, c. 47, Pt, 1, §4;
Feb. 13, 1937, c¢. 21, Pt. 1, §4; Feb. 4, 1939, ¢c. 7, PL.
1, §4.)

Action to recover on note, secured by mortgage, held
not an action for a “defleciency judgment” within this
provision, and not premature because brought before
gg(rzedc)l?ggre of the mortgage. Phillips v. U. (GUSCCAS8), 88

This provision is confined solely to deficiency judgments
as understood in legal parlance, that is a balance of per-
sonal indebtedness above the amount realized on sale of
mertgaged property securing such indebtedness. Id.

Petltion and not motiee, was application regunired by
statute to be made before expiration of period of re-
demption, and it is aunfflcient that it was served and

flled within that time. Anderson v. H., 191M414, 254NW
B86. See Dun. Dig. 6400,

Service of motion for extension of time for redemption
from mortgage foreclosure sale upon attorneys who
made such foreclosure by advertizsement is good ang
effective service upon mortgagee who bid in premises
at sale. Service on mortgagee by mail is not authorized.
g‘%%nson v. C., 192M81, 256N'W812. See Dun. Dig. 6392,

Record of affidavitg filed pursuant to §9648 was com-
Fetent proof of taxes and insurance pald subsequent to
oreclosure gale by holder of gheriff’s certificate. Young
v. P., 192M446, 266NW906. See Dun. Dig. 3355,

Granting of extension to redeem Is not mandatory, but
it is for trial rourt to determine according to equlities of
partles concerned. Id. See Dun. Dig. 6392,

‘Where court extended time within which redemption
from a foreclosure sale might be made to Feb. 1, 1935,
with a provision in order that & payment should be made
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by mortgagor to mortgagee on Oct. 1, 1534, court had
no power to revise and alter terms of extension order
after default had existed for more than 30 days in pay-
ment due on Oct. I, 1934, Mosse v. M., 193M496, 259N'W
19. See Dun. Dig. 6392,

Act does not forbid a suit In this state to recover
balance due on a promilssory note executed and deljvered
In Towa and secured by real estate mortgage upon land
situate {n that state, which mortgage has been foreclosed
and proceeds applied on note, leaving due and unpaid
balance sued for. Connecticut Mut. Life Ins, Co. v, H.,
194M41, 259N'W390. Bee Dun. Dig. 6392,

Notice on mortgagee that mortgagor wiil apply for an
extension of time to redeem 18 not application for ex-
tension of time to redeem. Rebold v. C., 194M73, 259NW
684. See Dun, Dig, 6392.

Where property under foreclosure produces no fncome
from which holder of sheriff's certificate could receive
Aany be_neﬁt, and there is no showing of any reasonable
probability that property will produce Income which
could be allocated to holder of such certificate, and
rental value of property is less than sufficient to pay
taxes thereon and interest on incumbrances prior to
foreclesed mortgage, court was fully justified {n deny-
in%petition for extension of time for redemption. Rodine
v. D, 194M121, 254NW699. See Dun. TMg. 6392,

Where mortgagor failed to make payments to mort-
gagee over a period of more than 30 days beyond time
fixed by court in order extending time for redemptlion
from mortgage foreclosure sale, court cannot therecafter
revise or alter terms of extension under moratorium act,
title having passed to mortgagee, who was purchaser at
foreclosure sale. Butts v. T., 134M243, 260NW308. See
Dun. Dig. 6392,

Mortgagors’ bankruptey did not suspend court's grder
extending time for redemption from mortgage sale, order
having fixed terms and conditions, compliance with which
was wholly lacking. Id. See Dun. Dig. 6392,

Granting of an extension of time for redemption from
a mortgage foreclosure sale is not mandatory, and time
of extension fs for court to decide. Nordmarken v. E,
194M389, 260NW628. See Dun, Dig. 6302,

Service of notice upon attorney for mortgages (Pur-
chaser at the sale) was insufficient where no petition,
notice or other papers relative to matter were filed with
court prior to expliration of period of redemption already
%ﬁtenéi:ﬁ;iz. Koerber v, T, 134M654, 260N W3b3. See Dun.

. .

Laws 1936, c. 47, cannot be go construed as to toll run-
ning of prior morigage moraterium statute where title
has vested In purchaser at foreclosure sale. Hjeltness V.
J., 195M175, 262NW158. See Dun. Dig, 6332,

Granting of extension to redeem real property from
an execution sale iz not mandatory, but it is for trial
court to determine according to equities of parties. First
Igaaétz. Bank v. H, 135M185 262NW160, See Dun, Dig.

Thirty-day period under 1935 act applies to a petition
for modiftcation and amendment of original order grant-
ing extension under 1933 act. Irwin v. W., 195M362, 263
NW153. Bee Dun, Dig. 6392,

Where an application to extend time for redemption
from gz mortzage foreclosure sale is entertained by the
court, an order to show cause g granted for a hearing
thereon, and application and order are served upon at-
torney for mortgagee, all before redemption period ex-
pires, it is a sufficient application and gives court juris-
diection to hear and determine matter, Petters & Co. V.
J.. 195M497, 263N'W453. See Dun, Dig. 6392

Fact that application and order to show cause were
not filed in office of clerk of court until after perliod of
redemption had expired and that court rules as to filing
of order were not atrictly complied with did not deprive
court of jurisdiction. Id.

Act does not require that trial court specifically fix a
certain figure as value of property, and finding that mort-
gagor has a subatantial equity is sufficient to sustain an
extension, and order was not objectionable in falling to
make finding as to reasonable rental value of apartment
building, where mortgagor was required to apply all
rental Income upon maintenance and mortgage indebted-
‘r;léagzs. Edeby v. P., 195M583, 264NW210. See Dun. Dig.

‘Where property Is bid in by mortgagee, notice of an
application to extend period of redemption may be served
upon attorney who conducted mortgage foreclosure, Riv-
kin v. N., 195M635, 263NW920. See Dun, Dig. 6392,

Notlce of application for extension of period of redemp-
tion from mortgage foreclosure I8 not original process,
and may be served as other notices are served in pending
action or proceedings, and may be served by mail on
attorney, where both atterney and mortgagee are non-
residents and attorney's residence iz known. Id.

Where attorney for mortgagee appoints a resident at-
torney upon whom mortgagor is directed to serve papers
in proceedings, nothing to contrary being shown, pre-
sum;t)tiolnd is that he had authority to make such appoint-
ment, .

Fact that application for extension of time to redeem,
pregented to court, and court's gorder thereon, fixing time
for hearing and directing service of order as notice to
mortgagee, were not fitled with clerk of court until 1 dayse
:.ifter olréler was made, did not deprive court of jurisdie-

on. .

1543



§9633-5

The terms upon which an extension of time to redeem
was to be granted were for the court to determine and
fix; and it was not necessary to state in the prayer for
relief in the application what such terms should be. Id.

Application for extension of period of redemption made
within 20 days after March 15, 1935, gave court jurisdic-
tion to hear and determine matter after time for redemp-
tion from mortgage sale had expired. Bukowski v. T,
196M321, 264NW217. See Dun, Dig. 6392,

Court erred in granting extension of period of redemp-
tion where equity of mortgagor, If any, was very small
and he had committed waste and had made no attempt
to refinance and there was no showing that there was
any prospect or hope that refinancing could be had. Id

Court is required to render decision promptly in mora-
torium cases but a purchasing mortgagee should not
have a favorable decision revergsed because of court’s
g??sljaz.y. Shepard v, M., 156M78, 264NW126., See Dun. Dig.

Second motrtgagee making purchase at foreclosure sale
could not object to order extending redemption requiring
payment to be applied on flrst mortgage, there being
a substantial equity in property and such payment tend-
ing to preserve rights of hoth parties. Id.

Net rental value of an apartment building for purpose
of applying it.as a condition to extending time of re-
demption cannot be placed at highest possible flgure, In
view of probability of more or less vacancies, and change
in_current rentals, Id.

Findings of value of property, sold on foreclosure of a
second mortgage, and of its net rental value, in a pro-
ceeding for extension of time of redemption held sustain-
ed by evidence. Id.

Where a petition for extension of time within which
to redeem is mneither flled nor presented to court until
after time for redemption has expired, court Is without
Jurisdiction. Steensland v. W., 196M106, 264NW440, Seec
Dun. Dig, 6392

Service of notice on helder of certificate of sale that
application will be made to extend period of redemption
will not toll period unless application or petition is filed
or presented to court before expiration of year of re-
demption,

Granting of extension of time to redeem is to some
extent a matter of digscretion for trial court, Falk v, M,
196M341, 265N'W60. See Dun, Diig. 6392,

1f mortgagor gets an extension of tlme to redeem he
is subject to rules of equity and required to subatantially
protect mortgagee from loss by reagon thereof.

Where mortgagor has no equity of any material value,
no extension of time to redeem should ordinarily bhe
granted, but where there Is evidence that mortgagor has
a substantial equity, that property has no present market
value, so that mertgagee-purchaser could not, 8o far as
appears, dispose of property 3¢ as to get its indebtedness
presently paild therefrom, that payments required to be
made by mortgagor are in excess of what mortgagee
could realize as income from property if granted immedi-
ate possession, and extension of time granted Is for a
period of only 10 months, we cannot say that court ex-
i:geded its reasonable discretion in granting extension.

In foreclosing a mortgage and in granting an extension
under moratorium statute, federal court will follow astate
law as to substantive rights, but not statutes dealing
with procedure. Weisman v. M., 196M5674, 265N'W431l. See
Dun, Dig. 2350,

State courts cannot grant extension in foreclosure had
in federal courts, but there is no reason why federal
eourts cannot grant relief, statute being in essence an
enlargement of equity of redemption, Id. See Dun. Dig.
6392,

Section 9283 authorizes district court to set aside order
extending time to redeem under §9633-5 and a subse-
quent order declaring a default by mortgagor of terms
of extension order, where proceedings are had under a
mistalie of fact that mortgage foreclosure was wvalid,
when foreclosure was void because of fallure to flle
power of attorney to foreclose prior to mortgage fore-
closure sale. Orfleld v, M., 199M466, 27T2NW260. See Dun,
Dig. 6392,

Moratortum act is remedial in its purpose and is to be
construed liberally to make its objectives realizable in
its application to existing legal rights and remedles. It
is duty of court, within limits of act, so to construe it ag
to avoid forfeitures, Tomasko v. C., 200MG9, 273INWGE28.
See Dun. Dig. 6382

As to a subsequent lien,claimant who .aas duly placed
himself in ’en of redemption, failure on part of mortgage
debtor, in & moratorium proceeding instituted by him
against certificate holder alone, to notify holder of such
claim leaves such clalmant free to act pursuant to stat-
ute which gives him right of redemption. Id4,

It wasg proper to deny extension on ground that peti-
tioner had no equity in mortgaged premises and that
respondent would suffer irreparable losa if extension
were granted. Hoey v. F., 200M366, 274NW239. BSee
Dun, Dig. 6392.

A petition for further extension comes in time if pre-
sented to court before expiration of period fixed, although
hearing and decision thereon do not come until later.
Frisgell Co. v. 0. 204M398, 283NW756. See Dun. Dig.
6392,

CH. 833—FORECLOSURE OF MORTGAGES

Petition for a third extengion of time wherein to re-
deem from a mortgage foreclosure property denied for
lack of showing that petitioners were without means,
extraneous to the mortgaged property, wherewith to ac-
complish redemption. Id. 8See Dun, Dig. 6392,

0633-6, Court may revise and alter terms,—Under
the application of e:;her party prior to the expiration
of the extended period of redemption, as provided in
this act, and upon the presentation of evidence that
the terms fixed by the court are no lenger just and
reasonable, the court may revise and alter such terms
in such manner ag the changed eircumstances and con-
ditions may require. (Act Apr. 18, 1933, c. 339,
Pt. 1, §5; Mar, 15, 1935, c. 47, Pt. 1, §5: Feb. 13,
1937, c. 21, Pt. 1, §5; Feb, 4, 1839, ¢. 7, Pt. 1, §5.)

Mosse v. M., 193M496, 259N'W19; note under §9633-5.

Second extension was properly allowed where mort-
gagor had substantial equity in property and mortgagor
was required 1o make payment in excess of income from
property. National Bank of Aitkin v, 8, 196M273, 262
NW§89. See Dun. Dig. G392,

Pending certiorari by mortgagors from order denying
second extension of time to redeem from mortgage fore-
closure, supreme court remanded case on motion by mort-
gagee on showing that condltion had changed since hear-
ing in district court and that mortgagors were in posi-
tion to take care of the mortgage and redemption. Sjo-
din v, O, 196M507, 263NW543," See Dun, Dig, 6392.

Court properly denled relief where mortgagor had no
money with which to meet any payments on mortgage
and no prospect of getting money therefor. Althoft v. B.,
195M541, 263INWT9T. See Dun. Dig, 6392

Court may vacate extension order and also order of
default where foreclosure proceedings were invalid for
failure to file power of attorney to foreclose. Orfield v.
M., 199Md466, 272NW260. See Dun. Dig. 6392

9633-7. Trial to be held within 30 days.—The trial
of any action, hearing or proceeding mentioned in this
act, shall be held within thirty days after the filing by
either party of notice of hearing or trial, as the case
may be, and such hearing or trial may be held at any
general or special term, or in chambers, or during
vacation of the court, and the order of the court shall
be filed within 5 days after trial or hearing, no more
than b6 days stay shall be granted, and review by the
Supreme Court may be had by certiorari, {f application
for the writ shall be made within fifteen days after
notice of guch order, and such writ shall be return-
able within thirty days after the filing of such order.
(Act Apr. 18, 1933, c. 339, Pt. 1, §6: Mar. 15, 1935,
c. 47, Pt. 1, §6; Feb, 13, 1937, ¢, 21, Pt. 1, §6; Feb.
4,1929,¢. 7, Pt. 1, §6.)

Butts v. T.,, 194M243, 260NW308; note under §9633-5.

Entry of judgment instead of order extending time
tor redemption from mortgage foreclosure sale under the
moratorium statute did not prevent a review by certlo-
{2.53. Swanson v, C., 192M31, 285NWE12, See Dun., Dig.

Extension of time to redeem from a mortgage fore-
closure sale i3 granted by an order and not by judgment,
and review of such order is by certiorari. Id. See Dun.
Dig. 6392, 6400.

Proceedings are summary and do not contemplate mo-
tions for a new trial, nor may an order denying a new
trial be reviewed on certiorari issued prior thereto to
review original decislon. Young v. P, 192M446, 256N'W
906. See Dun. Dig, T071.

Proceedings for extension of time within which te
make redemption of property sold under mortgage fore-
closure are summary and do not contemplate a motion
for new trial. Hijeltness v, J., 1%5M175, 262N'W158, See
Dun. Diz. 6392,

Certiorari to review an order granting or refusing a
petition for an extension of time within which to redeem
mortgaged premises sold at foreclosure sale must be had
within 15 days after notice of such order. Id.

After year of redemption has expired in a foreclosure
of a mortgage by advertisement, Moratorium Act cannot
he invoked to extend time of redemption. Campbell v,
J., 195M276, 263N'W94. See Dun. Dig, 6392,

During pendency of certiorari proceedings to review
proceedings to extend time for redemption under mort-
gage foreclosure, plaintiff was required to either flle a
supersedeas bond or pay to clerk of diatrict court month-
1¥ sumsa required by order as condition for extension,
Ayln'}er v. N., 195M661, 262N'W257. See Dun, Dig. 6332,

986338, Inconsistent [aws suspended till March 1,
1941.—Every law and all the provisions thereof now
in force insofar as inconsistent with the provisions
of this act, are hereby suspended until March 1, 1941,
No extension of the period for redemption, nor any
postponement of sale, ghall be ordered or allowed un-

1544



CH. 83—FORECLOSURE OF MORTGAGES

&
der this act which would have the effect of extending
the period for redemption beyond March 1, 1941.
(Act Apr. 18, 1933, c. 339, Pt. 1, §7; Mar. 15, 1935,
c. 47, Pt, 1, §7; Feb. 13, 1937, ¢. 21, Pt. 1, §7; Feb.
4,1939,¢c. 7, Pt. 1, §7.)

-9633-9. Application of act.—This act as to mort-
gage foreclosures shall apply only to mortgages made
prior to April 18, 1933, but shall not apply to mort-
gages made prior to April 18, 1833, which shall here-
after be renewed or extended for a period ending
more than one year after the passage of thig act;
neither shall this act apply in any way which would
allow a resale, stay, postponement or extengion to
such time that any right might be adversely affected
by a statute of limitation.
339, Pt. 1, §8; Mar, 15, 1935, c. 47, Pt. 1, §8 (1);
Feb, 13, 1937, ¢. 21, Pt. 1, §8(1); Feb. 4, 1939, ¢. 7,
Pt. 1, §8(1),)

0633-9a. Application of act.—The provisions of
this act shall also apply to morigage foreclosures
wherein the District Court has previously postponed
the sale or granted one or more extensions of the
time for redemption, all pursuant te the provisions
of Laws 1933, Chapter 339, Laws 1935, Chapter 47,
and Laws 1937, Chapter 21; provided, that the period
of redemption has not expired; and also shall apply
to actions and proceedings now pending or hereafter
commeneced under said acts. (Act Mar. 15, 1935, c.
47, Pt. 1, §8(2); Feb. 13, 1937, ¢. 21, Pt. 1, §8(2);
Feb. 4, 1939, ¢. 7, Pt. 1, §8(2).)

0633-10. Provisions severable.—The provisions of
this act are hereby declared to be severable. If one
provision hereof shall be found by the decision of a
court of competent jurisdiction to be invalid, such de-
cision sghall not affect the validity of the other pro-
vislons of this act. (Aet Apr. 18, 1333, c. 339, Pt. 1,
§9; Mar, 15, 1935, ¢, 47, Pt. 1, §9; Feb. 13, 1937,
c. 21, Pt. 1, §9; Feb. 4, 19398, ¢. 7, Pt. 1, §9.)

0633-11, Definitions.—The words “‘mortgagor,”
‘‘mortgagee,” ‘“judgment creditor,”’ “judgment
debtor,” and “purchaser,” whenever used in this act,
shall be construed to include the plural as well as the
gingular, and also to include their personal representa-
tives, successors and assigns; provided, however, the
words ‘“‘successors or assigns,”” when used in this act,
shall be construed to include only persons who stand
in privity of estate to the morigagor. (Act Apr, 18,
1933, ¢, 339, Pt. 1, §11; Mar. 15, 1935, c. 47, Pt. 1,
§10; ¥eb. 13, 1937, ¢. 21, Pt. 1, §10; Feb. 4, 1939, c.
7, Pt. 1, §10.)

9633-12, Application.—Whenever the term *‘this
Act” i3 referred to in that part of the bill amended so
as to constitute Part One hereof, the same shall be
construed as having reference only to Part One of this
act. (Act Apr. 18, 1933, c. 339, Pt. 1, §11; Mar.
15, 1935, ¢, 47, Pt, 1, §11; Feb. 13, 1937, ¢. 21, Pt.
1, §11; Feb. 4, 1939, c. 7, Pt. 1, §11,)

N

PART TWO

0833-13. To apply to homesteads only.—The f[ol-
lowing, Part Two, of this Act shali apply only to real
estate occupied as a home exclusively by the person
seeking relief or persons dependent upon him and to
farm lands used by the person seeking relief as his
principal means of furnishing necessary support to
such person, his family and dependents, and shall ap-
ply only to cases not entitled to relief under some valid
provision of Part One of this Act. (Act Apr. 18, 1533,
c. 339, Pt. 2, §1; Mar. 15, 1935, c. 47, Pt 2, §1;
Feb. 13, 1937, ¢. 21, Pt. 2, §1; Feb. 4, 1939, ¢c. 7, Pt.
2, §1.)

The Governor's executive order prohibits foreclosure
of mortgages on ‘‘real estate upon which the mortgagor
has his residence,” and doez not prohibit foreclosure of
g mortgage upon an adjacent piece of real estate though
the two properties together do not exceed one-third of

an acre in area and constitute the "homestead” of the
mertgagor, Op. Atty. Gen.,, Apr. 7, 1933,

(Act Apr. 18, 1933, c..

§9633-17

9633-14. Mortgagee may apply to District Court
for relief.—In any proceedings heretofore commenced
for the foreclosure of a mortgage on real estate by
advertisement, in which a sale of the property has
not been had, or in any such proceedings hereafter
commenced, when the mortgagor, or the owner in
possesaion of the mortgaged premises, or anyone claim-
ing under said mortgagor, or anyone liable for the
mortgage debt, at any time after the issuance of the
notice of such foreclosure proceedings, shall apply to
the District Court of the County wherein such fore-
closure proceedings are being had, or are pending, by
filing and serving a summons and verified complaint
with prayer that the sale in foreclosure by advertise-
ment shall be postponed and that the foreclosure, it
any, shall proceed by action. If it appears to the
court that granting of the relief as prayed wounld be
eguitable and just, then, and in that eveni, the fore-
closure proceedings by advertisement may be post-
poned by the court by an exparte order which shall be
served with the summons and complaint upon the
party forecloging or his attorney and at the time of
the hearing upon such order, the court may then
turther postpone such sale, and the parties seeking
to foreclose such mortgage shail proceed, if at all, to
foreclose said mertgage by interposing a cross com-
plaint in such aetion. Such service may be made as
now provided for the service of & summong Iin a eivil
action, or by registered mail on the person foreclosing
or his authorized agent or attorney at the last known
address of such person, agent or attorney, respective-
ly. As a condition precedent to such postponement of
guch foreclosure sale by advertisement the party filing
such verified complaint shall pay to the clerk for the
person forecloging the mortgage the expenses incurred
not including attorney’s fees which may accrue prior
to any posiponement. The filing of such verified com-
plaint shall be deemed a waiver of publication of notice
of postponement of the foreclosure sale and the sale
at the time which may be fixed by the counrt shall be
deemed to be a sale postponed in lieu of the time of sale
specified in the published notice of mortgage fore-
closure sale. (Aect Apr, 18, 1933, c. 339, Pt, 2, §2;
Mar, 15, 1935, ¢. 47, Pt. 2, §2; Feb, 13, 1937, ¢c.
21, Pt, 2, §2; Febh. 4, 1939, ¢. 7, Pt. 2, §2.)

State courts cannot grant extension in foreclosure had
in federal courts, but there is no reason why federal
courts cannot grant relief, statute being in essence an

enlargement of equity of redemption. Welaman v, M.,
196M574, 266NW431. See Dun. Dig. 6392,

0638-15. Jurisdiction of court.—The court shall
have the same jurisdiction to postpone the enforcement
of judgment by execution sale or to order resale or
give other relief where such judgment is rendered In
an action to collect a debt or obligation secured by a
real estate mortgage, the foreclosure of which might
be affected under the terms of this Act, ag is conferred .
by this Act with regard to the morigage. (Act Apr.
18, 1933, ¢. 339, Pt. 2, §3; Mar. 15, 1935, ¢. 47, PL.
2, §3; Feb. 13, 1937, ¢. 21, Pt. 2, §3; Feb. 4, 1939, c.
7. Pt. 2, §3.)

9638-14, Application of act.—The provisions here-
of shall not apply to mortgages made after April 18,
1633, nor to mortgages made prior to April 18,
1933, which shall hereafter be renewed; or extended
to become due more than a year after such passage;
neither shall this Act apply in any way which would
allow a resale, stay, postponement or extension to
such time that any right might be adversely affected
by a statute of limitation. (Act Apr. 18, 1933, ec.
338, Pt, 2, §4; Mar. 15, 1935, ¢, 47, Pt. 2, §4; Feb.
13, 1937, c. 21, Pt. 2, §4; Feb. 4, 1939, ¢, 7, Pt. 2,
§4.)

9683-17. lLimitations of act.—No postponement or
extension shall be ordered under conditions which,
under the temporary emergency, would substantially
diminish or fmpair the value of the contract or obliga-
tion of the person against whom the relief {s sought,
without reasonable allowance to jJustify the exercise
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of the police power hereby authorized. (Act Apr. 18,
1933, c. 339, Pt. 2, §56; Mar. 15, 1935, c. 47, Pt. 2,
§5: Feb. 13, 1937, ¢. 21, Pt. 2, §5; Feb. 4, 1939, ¢. 7,
Pt. 2, §5.)

9633-18. Trial to be held within 20 days,—The trial
of any action, hearing or proceeding provided for in
thig Act shall be held within 20 days after the filing
by either party of notice of hearing or trial, as the
case may be, and such hearing or trial may be held
at any general or special term, or in chambers, or dur-
ing vacation of the court, and the order of the court
ghall be filed within five days after trial or hearing, no
more than five days’ stay shall be granted within
which to apply for amended findings, and order or
for review and review by the Supreme Court may be
had by certlorari, it application for the writ shall be
made within 10 days after notice of such order and
such writ shall be returnable within 30 days after
the filing of such order. (Act Apr. 18, 1533, c. 339,
Pt. 2, §6: Mar. 15, 1935, c.. 47, Pt. 2, §6; Feb. 13,
1937, ¢. 21, Pt. 2, §6; Feb. 4, 1939, ¢. 7, Pt. 2, §6.)

9633-19. Provisions severable.—The provisions of
this Act shall be severable. The invalidity of any
one provision, section or part shall not affect the
validity of the remainder. Wherever the term *‘this
Act’’ or “hereof” are used in Part Two, the same shall
be construed as having no reference to Part One,
(Act Apr. 18, 1933, ¢. 339, Pt. 2, §7; Mar, 15, 1935,
e. 47, Pt. 2, §7; Feb, 13, 1937, c. 21, Pt. 2, §7; Feb.
4,1939,¢. 7, Pt. 2, §7.)

0633-20. Duration of act,—This Act shall remain
in effect only during the continunance of the emergency
and in no event bevond March 1, 1941, No exten-
sion of the period for redemption nor any postpone-
ment of sale shall be ordered or allewed under this
Act which would have the effect of extending the
period for redemption bheyond March 1, 1941, (Aet
Apr, 18, 1933, c. 339, Pt. 2, §8; Mar. 15, 1935, c. 47,
Pt. 2, §8; Feb. 13, 1937, c. 21, Pt. 2, §3; Feb. 4, 1939,
c. 7, Pt. 2, §8.)

9633-21. Application of act.—Nothing in Part Two
of this Act ghall limit or restrict any provision of Part
One. (Act Apr. 18, 1933, ¢. 339, Pt. 2, §3; Mar, 15,
1535, ¢ 47, Pt. 2, §9; Feb. 13, 1937, e¢. 21, Pt, 2,
§9; Feb. 4, 1939, ¢c. 7, Pt. 2, §8.)

BY ACTION
0684. By what rules governed.

1. Object of action.

Whether proceedings to foreclose mortgage be had by
action or by advertisement, objects and ends sought are
to enforce security, to have property applied to satis-
faction of debt or other obligation secured thereby. Fre-
din v. C., 286NW615. See Dun. Dig. 6303(60).

Is the mortgage only a power of sale under the llen
theory of mortgages? 15MinnLawRev147,

3. A judicial proceeding.

A federal court, jurisdictional prerequisite present, has
jurisdiction of an actlen to foreclose a mortgage on Min-
nesota land. Welsman v, M., 196M574, 266N'W431L. See
Dun. Dig. 6425a.

12. Defenses.

In an action to have a deed declared a mortgage and
have it foreclosed, it was immaterial that plalntiff had
demanded more cash than was due, where defendant did
not refuse to perform for that reason, but defended on
other grounds. Spielman v, A, 183M282, 236NW319. See
Dun. Dig. 6435, :

In action to enjoin foreclosure of a real estate mort-
gage of $1,600 on ground that plaintiff had recelved no
more than $400 from mortgagee, wherein defendant
pleaded that he was a holder in due course of note and
mortgage, and that plaintiff, because of payment of one
installment of interest to such holder, was estopped from
claiming that no more than $400 was received, evidence
held not to require a finding of estoppel Chamberiin
v. T., 195M58, 261NW5E77. See Dun. Dig, 6286,

Mortgagor in mortgage for $1,500 was entitled to en-
join foreclosure for more than $400 she obtained from
mortgages, and assignee of mortgage took It subject
to equities between original parties, even though a hold-
er in due course of note, Id. See Dun. Dig, 6284

18. Notice of electlon—Trenting whole amount duoe.

Acceleration clause, held operative after extension
agreement with mortgagor's grantee. 181M249, 232N'W33.
See Dun, Dig. 6318.

CH. §3—FORECLOSURE OF MORTGAGES

9636. JFudgment—Transcript to sheriff,

Peraonal judgment against grantee on mortgagor held
properly denled. 172M366, 216NW516.

1. The judgment generally.

Judgment in foreclosure of mortgage is discharged as
to any personal llability of mortgagor by his subsequent
discharge in bankruptecy. Fimen v. H.,, 185ME§2, 242NW
292, See Dun. Dig. 749,

QOur statutes provide for only one judgment in ault
to forecloge real estate mortgage, It i3 flnal judgment
determining all issues in case, and_determining personal
liability of mortgagor. Fiman v. H., 1856M582, 242NW292.
See Dun. Dig. 6442,

Deficlency judgment entered by clerk without order of
court and without notice to defendant, is but cterical
computation of amount of deficiency for which execution
may issue. Fiman v, H., 185M582, 242N'W292,

Judgment in action for the foreclosure of a mortgage
held res fudicata and not open to collateral attack In
action to enjoin trespass. Brown v. G., 188M22, 246N'W
473. See Dun, Dig. 5137, 5163.

On foreclosure of mortgage judegment is final judg-
ment against mortgagor, but is not docketed as an un-
qualified personal judgment so that execution may issue
thereon until after sale and determination of deficlency.
People's State Bank of Jordan v. R., 189M348, 249NW325.

Because certain tax certiflcates had been Included, as to
amount, in a judgment for mortgage debt and had there-
by become merged, as to debt, they were discharged by
gettiement and satisfaction of judgment, and it wad error
to hold that such certificates held by third party for
mortgagee evidenced a lien superior to plaintiff’s mort-
gffze. Walton v. I, 200M337, 274NW239. See Dun. Dig,

3. Modification of judgment.

‘Where decree of morigage foreclosure was granted,
appointing a receiver of rents and profits, and mortgagee
purchased land for full amount of mortgage indebtednesgs,
2 motion by defendant for an order requiring receiver to
file his account and surrender the property during period
of redemption was not objectionable as an attack upon
the judgment, only directing court’s attention to facts
subsequently occurring. Fredin v, C, 285NW615 See
Dun. Dig, 6463,

0638. Purchase by mortgagee, etc.

‘When mortgagee purchased property at foreclosure
sale, he took it not only subiiect to taxes and interest
then past due, but subject to installments thereof which
would become Gue thereafter, and a receiver appointed
on foreclosure could not collect and apply rents and in-
come upon mortgage or taxes. Fredin v, C., 285NW615.
See Dun. Dig. 6350,

9641, Report—Confirmation—Resale.
Z. Renale.

180M173, 230NWT80,

Curative acts

Apr. 5, 1939, c. 147, §2.

9642, Satisfaction of judgment—Execution for
deficiency.

People's State Bank of Jordan v, R, 189M348, 249NW
225: note under §9636.

Mortgagor conveying property to third person, who
assumed the mortgage debt, held liable for deficiency
after foreclosure where It requested and consented to
%x_tengécég of mortgage. 181M249, 232N'W233. See Dun.

iz, .

Deflciency judgment entered by clerk wlithout order of
court and without notice to defendant, is but eclerical
computation of amount of deflciency for which execu-
tion may issue. Fiman v. H., 135MG{82, 242NW292, BSee
Dun. Dig. 5036,

Bankrupt did not lose or walve his right to have de-
ficiency judgment vacated, and foreclosure judgment set
aside so far as it imposed personal liability upon him,
by failing to apply to court to have foreclosure judgment
reopened 50 as to set up his discharge as bar, Fiman
v. M., 185M582, 242N'W292. See Dun, Dig, 5121,

Offer to waive right to judgment for deficiency could
be withdrawn by mortgagee any time before acceptance.
New England Mut., Life Ins, Co, v. M, 18§M5ll, 24TNW
803. See Dun, Dig, 8484,

Mortgagee with deficiency judgment was entitled to
bring an action at law upon assignment of lease and
rents subject only to right of mortgagor, In an _appro-
priate proceeding to collect any surplus over and above
debt owned by defendant to plaintiff. Prudential Ins, Co.
v. A, 196M154, 264N'W576. See Dun, Dig, 6484,

9618, Redemption by mortgagor, creditor, etc.

For rights of a creditor of a decedent debtor, see
Laws 1929, c. 195.

Mortgagor is entitled to rents and profits during re-
demption period even though the foreclosure ls of a Bec-
ond mortgage. 179M5671, 220N'WET4,

Title to real estate acquired through a creditor’'s re-
demptlon from a foreclosure sale, held absolute. Roches-
gair Lg.}gs& Trust Co. v. M., 188M§46, 24TNW241. See Dun.

g .

Where partles concerned with application for an order
extending period for redemption from mortigage fore-
closurq made a gettlement in regard to extension by
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agreeing that period of redemption should be extended
to s certain date and that petitioner should have right
to receive and retain rents from that date and receive
& certain sum for a mechanical stoker, the agreement
was a binding settlement of the Iitigation, notwithstand-
ing terms had not been incorporated in a written stipu-
lation or memorial of the completed settlement, and the
agreement was not vitiated under the statute of frauds
or otherwise by reason of inclusion of transfer of per-
sonal property or fixtures. State v, District Court, 194M
32, 259NW542, See Dun. D1§. 6392,

Ag the fee does not pass from mortgagor to purchaser
at foreclosure sale until expiration of year for redemp-
tlon, a mortgagee, like any other purchaser, became en-
titled only to rig‘hts and subject to such conditions as
are flxed by law for redemption ef property, and having
bid in property for full amount of mortgage debt was
not entitled to have rents and profiis apply on subse-
guent installments of taxes or interest. Fredin v, C,
286NWE15. See Dun. Dig. 6369,

County which has obtained judgment against surety
of county depository may redeem [and of such surety
sold under mortgage foreclosure. Op, Atty. Gen. (412a-
10), July 5, 1934,

County redeeming from mortgage forecltosure as judg-
ment creditor of the mortgagor does not thereby. extin-
gulsh the debt, except to the extent of the value of the
property so redeemed less the amount he pays Iin re-
demption, Id. .

86435, Strict foreclosure.
8trict foreclosure. 23MinnLawRev388.

GENERAL PROVISIONS

96846, Attorney’s fees,

Attorney’s fees cannot be charged as costs unless an
attorney at law Is employed, 181M254, 232N'W3218. See
Dun, Dig. 6425,

9647. May be collected, when,

Attorney’s fees cannot be charged as costs unless an
attorney at law Is employed. I81M254, 23ZNW3I1g, Sees
Dun, Dig, (425,

Bidding at a foreclosure sale is not practice of law,
and so0 function may properly be delegated to one not

an attorney at law., Klotz v. J., 201M3645, 276NW244. Seo
Dun. Dig. G64.

96848, Purchaser at foreclosure, execution or ju-
dicial sale may pay taxes, etc,

The purchaser at the sale, having failed to file an
affidavit of taxes paid, they did not become a part of
gl‘?v&;lgm to be paid in making redemption. 176M393, 223

Hvidence supported finding that defendant requested
plaintiff to withhold foreclosure of its first mortgage un-
til defendant’'s second mortgage could be foreclosed Bo
that defendant could pay Interest due on first mortgage,
and, by filing proper affidavit, tack it to amount bid at itg
toreclosure sale. Bankers' Life Co. v. F., 183M349, 247
NW239. See Dun. Dig, 6260.

Record of affidavits flled waa cempetent proof of taxas
and insurance paid subsequent to foreclosure sale hy
holder of sheriff's certificate. Young v. P., 192M446, 256
NWI0R., Sce Dun. Dig. 6485,

Evidence held conclusive that mortgagee bank had no
contract under which money deposited.by mortgagor In
bank could be appropriated to payment of unpald de-
linquent taxes after defendant bid in mortgaged premises
for full amount of debt, Business Women's Holding Co.
v. F., 194M171, 269NWS812. See Dun. Dig. 6368,

A covenant in a real estate mortgage to pay taxes
levied during life of mortgage does not survive fore-
closure of mortgage where mortgaged premises are bid
in for full amount of debt and expenses and there
18 no redemption, and purchaser takes subject to unpald
taxes, and remedy, if he pays same during year of re-
demptien, is to file an affidavit, whereby amount pald Is
ggéised to amount required to redeem. Id. See Dun. Dig.
‘A covenant in a real estate mortgage to pay taxes
levied during life of mortgage does not survive fore-
closure of mortgage where morigaged premises are bld
in for full amount of debt and expenses and there s
no redemption, and purchaser takes subject to unpald
taxes, and remedy, if he pays same during year of re-
demption, Is to file an afldavit, whereby amount pald is
%dd;d to amount required to redeem. Id. See Dun. Dig.
20%.

Purchaser at a foreclosure sale may pay taxes agalnat
foreclosed premisea and have an additional lien thereon
to be tacked to amount of his sheriff’s certificate and in-
clude In amount required to make a redemption on part
of a subsequent Henholder, but it is mandatory that he
flle statutory affidavit and failure so to do precludes
certificate holder from claiming payment of such addi-
tional amount as against a gubsequent lien claimant re-
demptioner. Tomasko v. C,, 200M&9, 273NWE628., See
Dun. Dig, 6202, 6416, 9255, 9257.

As to a subsequent lien claimant who has duly placed
himself in line of redemption, failure on part of mort-
gage debtor, in a moratorium proceeding inastituted by
him against certificate holder alohe, to notify holder of
such claim leaves such claimant [ree to act pursuant to
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statute which gives him right of redemption. 1d. See
Dun. Dig. 6392,

Provision requirin% fillng of affidavit as to insurance
and taxes 10 days before expiration of period of re-
demption Is mandatory. Op. Atty. Gen., Sept. 21, 1920.

9649, Homestead included in morigage—Separate
sale.

Upon a mortgage foreclosure sale of the West Hotel
in Minneapolis, the owner claimed a portion of the
building at a homestead and demanded that the remain-
der of the mortgaged premises he first seold to satisfy
the mortgage debt. Held, that the owner having the
burden of proof failed to show that the property seiected
was compact in form and so chosen as not unreasonably
to aifect the value of the remalning part or that he was
prejudiced, 181M392, 232N'W740. See Dun. Dig. 4213.

Compliance by the mortgagor requires a separate sale
of the homestead upon foreclosure, even though the non-
exempt property included in the mortgage brings no
bid when first separately offered. Madson v. N, 182M
450, 234NW636. See Dun. Dig. 6344a,

Application of doctrine of marshaling assets. 23Minn
LawRevE92,

$650. Court to appoint receiver of rents.

Mortgagee who purchased at foreclosure sale was not
entitled to appointment of receiver to collect and apply
rent on unpaid taxes which were taken into considera-
tion in bildding in the property. 171M350, 214N'W52,

Appointment of receiver and his powers respecting
payment of taxes and interest on prior incumbrances
before and after foreclosure sale. 172M193, 214N'W886,

A receiver should not be appointed to collect rents
and profits and apply them on delinquent taxes or in-
terest, iIf the mortgagor is entitled to such rents, unleas
there i3 waste, 173M18, 216NW3J328,

Complaint against trustee foreclosing mortgage alleg-
ing that mortgage had been superseded by trust agree-
ment and asking for receivership, held not to state cause
on. a.ctéi405119. Monnens v, H.,, 187TM100, 244NW410. See Dun.

ig, .

Evidence held to show such conduct on part of an
insplvent mortgagor and its general receiver as to war-
rant an order requiring such receiver to segregate and
hold separate all rents collected from mortgaged prem-
isea during foreclosure and period of redemption and to
apply same to malting of neceassary repairs and to pay-
ment of taxes and insurance In order to save waste to
mortgaged premises, Failure to pay taxes is a specles
of waste. Brodala v. 8., 131M97, 253NW113. See Dun.
Dig. 6459.

Proof of Inadequacy of security caused by nonpayment
of taxes accrulng after execution of mortgage and In-
golvency of mortgagors, justified appointment of a re-
ceiver to collect rents for application upon unpaid taxea,
Minneapolis SBav. & Loan Ass'n v. Y. 193M632, 269N'W382,
See Dun. bDig. 6459,

In refusing to continue to later date hearing on order
to show cause why a receiver should not be appointed
to collect rents on mortgaged property, and in allowing
an amendment to complaint, court did not abuse Itsg
digeretion. Id. See Dun, Dig. 64569.

Where findings of fact, based on affidavits made on
behalf of plaintiff, amply justify appointment of a.re-
ceiver pending foreclosure proceedings, apnpellate court
cannot disturb action of trial court, In absence of a
showing that it acted arbitrarily or without reasonable
cause. Linceln Nat, Life Ins, Co, v. B., 196M433, 260NW
290. See Dun, Dig. 410, 6460.

Mortgagee purchasing at foreclosure sale for less than
debt plus interest and costs of foreclosure, subject to un-
paid taxes which were a paramount lien, was not entitled
to appointment of a recelver to collect and apply rents
either upon unpaid taxes or mortgage debt remaining
unpaid. House v. A., 197M283, 266NWT39, See Dun, Dig.
6460,

9651, Default to be shown.

Without proof of insolvency or inadequacy of security,
nonpayment of taxes, not shown to jeopardize title or
gecurity during year of redemption, does not warrant
appointment of receiver in action to foreclose mortgage.
176M7T1, 222N'W516.

9635-1. Postponement of morigage foreclosure
sales.—Any sale upon the foreclosure of a mortgage
upon real estate, either by action or by advertisement,
which has heretofore been advertised or which may
hereafter be advertised to be held at any date subse-
quent to the passage and approval of this act and prior
to May 1, 1933, may be postponed for a period of not
to exceed ninety days to a date subseguent to April
30, 1933, by the sheriff of the county in which such
sale is advertised to be held, without the publication
of a notice of such postponement in any newspapel;
provided, however, such sheriff shall post a notice of
guch postponement at one of the entrance doors of
the court house or county jail of the county where the
sale was originally advertised to be held, at least three

1547



§9655-2

weeks prior to the date to which said sale shall be
postponed. (Act Mar, 2, 1933, ¢. 44, §1; Mar, 16,
1933, c. 90, §1.)

Lawa 1933, c. 44, i3 constitutional. State v, Moeller,
189M412, 249NW330. See Dun. Dig. 207 to 209, 1628.

Duties of register of deeds ag pregeribed by Mason's
Minn., St., see, 2217, are in no way affected by this law.
Op. Atty, Gen,, Apr. 1, 1931,

Governor's executive order to officers to desist from
forecloging mortgages expired by lHmitation on Apr. 30,
1533, Op. Atty. Gen., May 2, 1933,

9655-2. Posting of notices.—In all cases where any
sheriff has heretofore and subseguent to February 23,
1923, postponed any such mortgage foreclosure sale,
the said sheriff may again postpone the sale, provided,
however, that the date to which said sale is finally
postponed shall be subsequent to April 30, 1933, and
shall not be more than ninety days from the date upon
which said sale was originally advertised to be held,
and provided further, that the said sheriff shall post a
notice of such final postponement at one of the en-
trance doors of the court house or county jail of the
county where the sale was originally advertised to be
held, at least three weeks prior to the date to which
the said sale shall be finally postponed. (Aect Mar, 2,
1933, c. 44, §2; Mar. 16, 1933, c. 90, §2.)

9655-3. Acts legalized.—Any postponement here-
tofore made by any sheriff of any such mortgage fore-
closure sale, without the publication of a notice of
postponement in a newspaper, is hereby validated and
is hereby declared to be legal and binding in all re-
spects, (Act Mar. 2, 1923, c. 44, §3; Mar. 16, 1933,
c. 90, §3.}

Adjournment of mortgage foreclosure sale by sheriff
on Feh, 27, 1933, was validated by curative provision of
act of Mar. 2, 1933, Laws 1933, ¢, 44. State v. Moeller,
189M412, 249N'W330.

9655-4. Provisions separable.—If any section or
part of this act shall be declared uneconstitutional or
invalid for any reason, the remainder of this act shall
not be affected thereby. (Act Mar, 2, 1933, c. 44, §4;
Mar. 16, 1933, c. 90, §4.)

9655-5. Powers and duties of trustees in certain
cases.—Whenever a mortgage made or assigned to a
trustee or trust deed on any real property or any real
and personal property located in this State has been
heretofore or shall hereafter be foreclosed and bid in
on such foreclosure by a trustee for the holders of
the bonds or notes secured by such mortgage or trust
deed, or for the holders of certificates or other evi-
dences of equitable interest, in such mortgage or
trust deed, or whenever a mortgagor after the mort-
gage has been executed and delivered, but not before
nor ag a part of the mortgage transaction, conveys
directly to the mortgage trustee, thereby eliminating
his title, the said trustee may at any time petition
the district court of the county in which such prop-
erty or any portion thereof is situated for instructions
in the administration of the trust. Upon the filing
of such petition the court shall make an order fixing
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a time and place for hearing thereof, unless hearing
has been waived in writing by the beneficiaries of
such trust, Notice of such hearing shall be given by
publishing & copy of such order one time in a legal
newspaper of such county at least twenty days before
the date of such hearing, and by mailing a copy
thereof to each known party in interest then in be-
ing whose address is known, at his last known ad-
dress, at least ten days before the date of such hear-
ing or in such other manner ag the court shall order,
and if such court shall deem further notice necessary
it shall be given in such manner as may be specified
in such order. WUpon such hearing the court shall
make such order ag it deems appropriate, including an
order to sell, mortgage, or lease such property or
any part thereof in such manner and upon such terms
as the court may prescribe. In the case of a sale,
the court in its discretion may authorize the trustee
to sell at private sale or may direct the sheriff of said
county to offer such property for sale at public auc-
tion and sell the same to the highest bidder there-
for for cash. Any sale of such property made at pub-
lic auction shall be reported to the court for con-
firmation and confirmed by the court before the same
shall become effective and valid. Notice of hearing
on such confirmation shall be given to all parties in
interest who have appeared in said proceedings. Up-
on such confirmation, the sheriff shall make, execute
and deliver, subject to such terms and conditions as
the court in its order of confirmation may impose, a
good and sufficient instrument or instruments of con-
veyance, assignment and transfer. No confirmation
of a private sale, mortgage or lease shall be required.
The order of confirmation in the case of a sale at
public aunction, and the order authorizing a private
sale, mortgage or lease, shall be final and conclusive
as to all matters thereby determined, and shall be
binding in rem upon the trust estate and upon the
interests of all beneficiaries, vested or contingent,
except that appeal! to the Supreme Court may he
taken from such order by any party in interest with-
in thirty days from the entry thereof, by filing notice
of appeal with the clerk of district court, who shall
mail a copy of such notice to each adverse party who
has appeared of record. (Mar. 25, 1937, ¢. 108, §1.)

9655-6, Limitation of Act.—Nothing in this act
contained shall be deemed to limit or abridge the
power or jurisdiction of the district court over trusts
and trustees, or to limit the authority conferred upon
any trustee by any mortgage, trust deed, or other in-
strument. (Mar. 25, 1937, ¢, 108, §2.)

9655-7. Proceedings legalized,—All actions and
proceedings heretofore brought or commenced In
which the procedure prescribed by this act has heen
tfollowed are hereby legalized and validated and any
orders made therein shalli have the same force and
effect as if made hereunder. (Mar, 25, 1973, ¢. 108,

§3.)

CHAPTER 84
Actions by or against Personal Representatives and Heirs

98568. What causes of action survive.

1. Held to xurvive.

Rights under Wisconsin Statutes 1927, §287.01 may
be enforced in Minnesota, Chubbuck v. H., 132M225, 234
NW314. See Dun. Dig. 14, 1530.

A right of action aceruing to a party under a foreign
statute will, as a matter of comity, be enforeced in the
courts of this state when jurisdiction can be had and
justice done between the parties, if such statute be not
contrary to the public policy of thigs state, Chubbuck
v. H,, 182M225, 234N'W314., See Dun. Dig. 14, 1530,

Actlon under Wisconsin Survival Statute, Chubbuck
v. M., 182M225, 234NWE68S.

A husband’'s cause of action for medical expenses and
nursing incurred in attempting to cure his wife of the
injuries negligently inflicted survives the death of the

wife and the death of the wrongdoer. Fowlie v, F., 184

M32, 23TN'W846, See Dun. Dig. 14

2, Held not te survive.

Righta of parent to support under deed to child are
personal and do not gsurvive. Gamble v. M,, 187MG40, 246
NW368: Malicki v, M., 18IM121, 248NW723,
Dig. 2677,

Action and cause of action for maliclous prosecution
and false arrest ended as to a certain defendant with his
death. Hoffer v. F., 204M612, 284NWE873. See Dun. Dig.
14.

2. Cnuse of actlon arising In another state,

Jurisdlction of estate of deceased tort-feasor may be
acquired by service on personal representative as in
case of surviving liability for torts committed here.
Kertson v. J., 185M591, 242NW329. See Dun, Dig. 3669.

See Dun.
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