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C. 41 EMINENT DOMAIN § 6537
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6537. Right of eminent domain—Whenever the tak-
ing of private property for any public use shall be
authorized by law, it may be acquired, under the right
of eminent domain, in the manner prescribed by this
chapter; but nothing herein shall apply to the con-
demnation of property by any incorporated place whose
charter provides a different mode of exercising the
rights of eminent domain by it possessed, or to the
taking of property under laws relating to roads and
drainage when such laws themselves expressly pro-
vide for such taking and specifically prescribe the pro-
cedure connected therewith. (R. L. '05 § 2520; G. S.
'13 § 5395, amended '21 c. 353 §- 1)

124-271, 144+960; 192+188; 121-376, 141+801; 133-458,
165+279.

For act permitting- certain cities to condemn under the
laws relating to the right of eminent domain, flowage
rights, lands and easements outside the corporate limits
of such cities, for the purpose of constructing on said
lands a dam and power house for the generatioii of
electricity, See, '21 c. 321.

6538. Definitions—For all the purposes of this
chapter, the word "taking," and all words and phrases
of like import used herein, shall include every inter-
ference, under the right of eminent domain, with the
ownership, possession, enjoyment, or value of private

property. And the word "owner," as so used, shall ex-
tend to all persons interested in such property as pro-
prietors, tenants, incumbrancers, or otherwise. (2521)
'[5396]

6539. Proceedings, by whom instituted—If such
property be required for any authorized purpose of the
state, the proceeding shall be taken in the name of the
state, by the attorney general, upon request of the
officer, board, or other body charged by law with the
execution of such purpose; if by a corporation or other
body authorized by law to exercise the right of emi-
nent domain, in its corporate or official name and by
the governing body thereof; and if by an individual so
authorized, in his own name. (2522) [5397]

348-214, 181+341, 128-416, 151+198.

6540. Entry for surveys, etc.—For the purpose of
making surveys and examinations relative to any pro-
ceedings under this chapter, it shall be lawful to enter
upon any land, doing no unnecessary damage. (2523)
[5398]

6541. Petition and notice—In all cases a petition,
describing the desired land, stating by whom and for
what purposes it is proposed to be taken, and giving
the names of all persons appearing of record or known
to the petitioner to be the owners thereof, shall be pre-
sented to the district court of the county in which said
land is situated, praying for the appointment of com-
missioners to appraise the damages which may be oc-
casioned by such taking. Notice of the objects of said
petition, and of the time and place of presenting the
same, shall be served, at least ten days before such
time of presentation, upon all persons named in the
petition as owners, and upon all occupants of such
land, in the same manner as a summons in a civil ac-
tion: Provided, that if any such owner be not a resi-
dent of the state, or his place of residence be unknown
to the petitioner, upon the filing of an affidavit of the
petitioner, his agent or attorney, stating that he be-
lieves that such owner is not a resident of the state,
and that he has mailed a copy of the notice to him at
his place of. residence, or that after diligent inquiry his
place of residence cannot be ascertained by the affiant,
then service may be made upon such owner by three
weeks' published notice. If the state be an owner,
said notice shall be served upon the attorney general.
No owner not served as herein provided shall be bound
by such proceeding unless he voluntarily appears
therein. (2524) [5399]

1. Proceed in KB Ken ernlly—Mode of exercising right of
eminent domain subject to legislative control (16—271,
244; 16-375, 333; 18-155, 139; 18-384. 345: 42-262, 44+59;
83-464. 466, 86+455); 121-376, 141+801. Proceedings are
special and quasi judicial (30-140, 143, 14+581: 39-65, 67,
38^-926). They are in rem (35-141, 145. 27+500; 82-497,
503. 85+525). So far as they are in invitum statutory
requirements must be strictly followed (30-140, 142, 14+
531).

Chapter cited (101-197, 112+396).
Condemnation proceeding fs In rem, and not in per-

sonam, and the award -becomes a fund standing in .place
of the land. 212+8.

2. Petition—Jurisdictlonal (10-30. 15; 31-289. 17+623:
38-523, 525. 38+753; 67-339. 69+1085). General allegation
of purposes for which land sought sufficient (16-271,
244: 67-339. 69+1085). Description of land sought" (24-25;
43-104. 122. 42+596, 44+1144; 45-225. 47+786: 46-540, 49+
325; 85-234. 239. 88+749). Effect of including several
tracts in one peti t ion (43-104, 122, 42^-596. 44+1144).
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C. 41 EMINENT DOMAIN § 6542

Naming owners an admission of ownership (16-341, 303;
22-173; 35-439, 29+148). Petition held sufficient (10-30,
15; 76-334, 343. 79+315). Allowable amendment (24-25;
31-289, 293, 17+G23; 67-339, 69+1085). Damages assess-
able not limited to lands described in petition (29-242,
13+39; 29-318, 13+134).

3. Notice—Statutory notice Jurisdictional (31-289, 294,
17+623; 67-339, 342, 69+1085. Sea 18-174, 157; 24-25; 32-
174, 19+975; 33-419, 23+854). Constitutional right to no-
tice (16-375, 333; 42-262, 44+59). Constructive notice
sufficient (35-141, 145, 27+500; 45-225, 47+786; 5G-321, 326,
57+928). Service by publication (38-506, 38+698),
Waiver of notice by appealing (31-289, 17-f623).

6542. Notice of pendency—At the time of filing the
petition the petitioner may file for record with the reg-
ister of deeds a notice of the pendency of the proceed-
ing, describing with reasonable certainty the lands af-
fected and for what purpose they are to be taken. If
the proceeding be abandoned, in whole or in part, the
petitioner shall within ten days thereafter file with
the register a notice to that effect, describing with
reasonable certainty the lands so abandoned. (2525)
[5400]

6543. Order made thereon-—Commissioners—Upon
proof being filed of the service of such notice, the court,
at the time and place therein fixed, or to which said
hearing may be adjourned, shall hear all competent
evidence offered for or against the granting of said
petition, regulating the order of proof as it may deem
best. -If the proposed taking shall appear to be neces-
sary, and such as is authorized by law, the court, by
an order, shall appoint three disinterested commis-
sioners, residents of said county, to ascertain and re-
port the amount of damages that will be sustained by
the several owners on account of such taking. Said
order shall fix the time and place of the first meeting
of the commissioners and prescribe their compensa-
tion. It may also, in the discretion of the court, limit
the title or easement to be acquired by the petitioner,
by denning the rights and privileges which the owner
of any of said lands may exercise therein in subordi-
nation to the public uses to which it is appropriated.
In case any of said commissioners shall fail to act,
the court, without further notice, may appoint another
in his place. (2526) [5401]

Court must determine whether the use for which the
lands are sought is a public use and whether they
are reasonably required or necessary therefor (34-
227, 25+345; 127-23, 148+561). When purposes stated in
petition are part public and part private, right to pro-
ceed must be denied (97-429, 107+405. See also 101-197,
112+395). Duty of court to determine owners of land
and specify them in order appointing commissioners
(16-341, 303). Order appointing commissioners deter-
mines necessity of taking the land for public purposes
(76—70, 74, 78+969). Statute does not impose legislative
power on ' j ud i c i a ry (84-472, 88+6). Burden of proof on
petitioner (43-527, .531, 46+75; 85-76, 78, 88+423). Owner
may consent to appraisement l>y two commissioners
(30-140, 14+581). Tr regularity as to place of hearing
held waived (38-523, 525, 38+753). Disqualification of
commissioners (50-114, 52+222; 87-268, 91+1111). Order
held not to fix place of first meeting sufficiently (32-174.
19+915}. Vacation of order (38-151. S6-V-105; 81-265, 83+
10S6, 84+101, 742). Order not appealable (81-62, 83+497).

121-376, 141+801.

6544. Powers and duties of commissioners—Said
commissioners having qualified according to law, shall
meet as directed by the order of appointment and hear
the allegations and proofs of all persons interested
touching the matters to them committed. They may
adjourn from time to time and from place to place
within the county, giving oral notice to those present
of the time and place of their next meeting. All tes-
timony taken by them shall be given publicly, under
cath, and in their presence. They shall view the prem-
ises, and any of them may issue subpoenas for wit-
nesses, which shall be served as subpoenas in civil ac-
tions are served, and at the cost of the parties apply-

ing therefor. If deemed necessary, they may require
the petitioner to furnish for their use maps or plats
showing the character and extent of the proposed un-
dertaking and the situation of lands desired therefor.
In proper cases they may reserve to the owner a right
of way or other privilege in or over the land taken, or
attach reasonable conditions to such taking in addi-
tion to the damages given, or they may make an alter-
native award, conditioned upon the granting or with-
holding of the right specified. And without unreason-
able delay they shall make a separate assessment and
award of the damages which, in their judgment, will
result to each of the owners of said land by reason of
such taking, and within thirty days after making such
assessment and award report the same to the court
under their hands. (2527) [5402]

First meeting must be at time specified in order (31-
289, 17+623). Cannot assess past damages (17-163, 136;
46-118, 48+558). Not restricted in assessing damages to
lands described in petition (16-341, 303), but cannot en-
large tract to be acquired (28-326, 9+879; 86-218, 90+393,
1133). Proceedings before commissioners quasi judicial
(30-140, 143, 14+581; 39-65, 67, 38+926). Damages to be
assessed with reference to the value and condition of
the land at the time of the award (21-122). Damages
may be assessed in gross for taking several contiguous
lots (21-122; 21-127). Under former statute questions
of ownership might be determined by commissioners (23—
114). Property is taken as of the date of the filing of
the award and interest runs from such time (30—145, 15+
668). Error as to tract to be taken (42-467, 44+529).
Collusiveness of award (22-198). Special benefits may
be set off in proceedings to condemn railway right of way
against value of land taken and damages shown to have
accrued to remainder (101-488, 112+1033). IE land with-
out proposed railroad is enhanced in value by peculiar
location or availability, for particular purpose, impair-
ment of such value is element of damages (108-492, 122+
451). Condition that railroad company construct and
maintain cattle chute (108-494, 122+452).

121-233, 141+170.
The measure of damage for the talcing of land by a

school district for school purposes, is the .value of the
land at the time it is taken. 212+8.

The damages for the taking may be assessed in gross.
212+8.

6545. Report, etc.—Notice—The oath subscribed by
the commissioners shall be filed with their report, and,
whenever necessary to the proper understanding of
such report, it shall be accompanied by a map showing
the route or location of the intended improvement, and
the situation of the lands within their county proposed
to be taken therefor. The clerk shall attach together
the petition, notice of hearing thereon, proofs of serv-
ice and publication of said notice, order appointing the
commissioners, their oath and report, and all other
documents filed in said matter modifying or affecting
any of those hereinbefore named. Upon payment by
the petitioner of the fees and disbursements of said
commissioners, which may be taxed by the court in
case of failure to agree upon the amount thereof, they
shall sign and deliver to the petitioner a notice that
said report has been filed, which notice said petitioner
shall cause to be served and published as provided in
§ 6541; but if any party shall have appeared in said
proceeding by attorney, said notice may be served upon
the attorney so appearing. (2528) [5403]

6546. Payment—Tender—Deposit in court—Pay-
ment of the damages awarded may be made or ten-
dered at any time after the notice mentioned in § 6545
is delivered, and acceptance of such payment shall be
taken as a waiver of all objections to the award, and
to the proceedings leading thereto, on the part of the
payee and of all persons for whom he is lawfully em-
powered to act. In case any party to whom an award
of damages is made be not a resident of the state, or
his place of residence be unknown, or he be an infant
or other person under legal disability, or, being legally
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C. 41 EMINENT § 6547

capable, refuse to accept payment, or if for any reason
it be doubtful to whom any award should be paid, the
petitioner may pay the same to the clerk, to be paid
out under the direction of the court; and, unless an ap-
peal be taken as hereinafter provided, such deposit
with the clerk shall be deemed a payment of said
award. (2529) [5404]

Tender (21-322). Conditional deposit held unavailing
(30-423, 15+871). Cited as to deposit in court (86-188,
194, 90+371). Who entitled to receive damages (16-260,
234; 52-409, 54+370; 59-493, 61+554; 82-497, 85+525; 93-30,
100+650).

124-271, 144+960.
160-197, 199+90G, note under § 6552.

6547. Failure to report—If the commissioners fail
to file their report within six months after their ap-
pointment, upon motion of any owner the proceedings
shall be set aside as to him; but for cause shown the
court may extend the time for making said report for
not more than six months. (2530) [5405]

6548. Accruing taxes—All taxes and assessments
imposed upon the property after the filing of the pe-
tition, and paid by the owner before payment of the
award, shall be added to the amount of such award,
and, with interest thereon, shall be paid therewith; and
the receipt of the proper officer for such taxes and as-
sessments shall be conclusive, as between the owner
and petitioner, of the amount and validity thereof.
(2531) [5406]

6549. Appeal—At any time within thirty days after
service of the notice that the report has been filed, the
owner of lands taken may appeal to said district court
from any award of damages embraced in said report,
or from any omission-to award damages to the appel-
lant for the taking of lands claimed by him, by filing
with the clerk a notice of such appeal. Said notice
ehall specify the particular award or failure to award
appealed from, the nature and amount of his claim, the
land to which it relates, and the grounds of his appeal.
The petitioner may also in like manner appeal; but no
appeal shall delay the prosecution of the proposed im-
provement if the petitioner shall give bond, in amount
and with sureties to be fixed and approved by the
court, conditioned for the payment of all damages
finally awarded, and to abide the orders and judgments
of the court entered thereon. (2532) [5407]

Who may appeal (16-260, 234; 16-506, 457; 22-173; 22-
177). Form of notice of appeal (19-500, 433). Duty of
prosecuting- appeal (38-234, 36+345). Specification of
land in notice of appeal does not limit damages (29-318,
13+134). Failure to file- notice within thirty days fatal
(30-451, 16+265. See 46-141, 48+586). Notice, served
after notice of filing- report, perfected appeal, though
notice of appeal was served 'before notice of such filing
(107-46, 119+507). Appealing gives jur isdict ion over the
person {31-289, 17+623; 38-523, 526, 38+753). Appeal not
inconsistent with motion to vacate appointment of com-
missioners (38-157, 36+105). Dismissal of appeal (18-
384. 345; 22-44; 22-173; 30-451, 16+265; 32-452, 21+476).

128-66, 150+222.
Order dismissing appeal appealable (18-384. 345). Or-

der refusing- to dismiss appeal not appealable (11-253.
168; 31—42, 16+456). Bond to permit progress of work
(18-155, 139; 21-497; 22-44; 24-191; 32-452, 21+476; 35-404,
29+161; 35-439, 29+148). Appeal from portion of award
(108-494, 122+452).

160-197, 199+306, note under g 6552.

6550. Trial—Costs—Such appeal may be noticed
for trial as in the case of a civil action, and the court
may direct that issues be framed, and may require
other parties to be joined, and to plead therein when
necessary for the proper determination of the questions
involved. The cause shall be tried by a jury, unless
the parties otherwise agree, and the court or jury try-
ing the same shall reassess the damages and apportion
the same as justice may require. And, except as here-
in otherwise provided, the trial shall be conducted and

the cause disposed of according to the rules applicable
to ordinary civil actions in the district court. The
court, in its discretion, may award to the prevailing
party costs and the disbursements of the appeal.
(2533) [5408]

Issues to .be tried in district court same as issues be-
fore commissioners (11-253, 168; 16-506, 457; 18-38*; 345;
20-187, 166; 21-424; 22-198; 23-18; 24-311; 30-227, 15+239).
No question as to regularity in proceedings anterior to
award can be raised. Jurisdiction of court on appeal
statutory. Objection may be raised that commissioners
exceeded their authority (28-326, 9+879). Damages may
be increased or diminished (19-500, 433). Proof of own-
ership unnecessary (16-341, 303; 22-173; 22-177; 35-439,
29+148). Admissibility of award (30-277, 15+239; 87-91,
91+271). Assessment must be made as of the time of the
filing of the award (21-122; 21-424; 24-311). Damages for
several lots may be assessed in gross (21-122; 21-127).
Amendment on appeal of description of land (24-25).
Effect of change of ownership pending appeal (22-198).
Form of oath to 'be administered to jury (22-173; 22-177).
Change of venue (18-184, 168; 19-464, 406; 20-28. 19).
Court may limit number of witnesses to value (29-318,
13+134). View by Jury (22-173, 176; 41-223, 43+2). Land-
owner has right to open and close (17-188, 162; 107-46.
119+507). Sufficiency of verdict (16-341, 303; 17-322, 299;
21-127 24-311). Interest on verdict (21-424; 24-311).
Costs (21-122). After trial of question of damages, order
granting new trial held appealable (116-433, 133+1018).

Where an appeal is taken from the award of the com-
missioners in a proceeding to condemn the right for
a trunk highway, the statute authorizes the court, in
its discretion, to award or deny costs and disbursements
to the prevailing party, but does not authorize it to
award them to the losing party. 167-505, 209+326.

6551. Judgment—Possession—Judgment shall be
entered upon the verdict or decision, fixing the amount
of damages payable to the several parties concerned,
and the terms and conditions of the taking. Upon pay-
ment of said damages, with costs and interest, if any,
the petitioner shall be permitted to take possession of
the premises, and appropriate the same to the public
uses for which they were taken, subject to the provi-
sions of such judgment; and until reversed or modified
in a direct proceeding begun for that purpose, said
judgment shall be binding upon the petitioner and all
ether parties thereto, and upon their respective suc-
cessors and assigns. (2534) [5409]

Judgment passes the title and determines the rights
of the parties (16-341, 3'03; 21-127; 35-404, 29+161).
Owner entitled to personal judgment (21-497; 24-191).
Judgment for gross sum sufficient (21-127). Judgment
to include interest from time of filing the report (21-
424; 24-311). Remedy for defective judgment appeal,
not certiorari (19-500, 433). Judgment appealable (35-
404, 29J-161). Abandonment of proceedings after judg-
ment (35-404, 29+161; 35-439, 29+148). When title vests
(16-260. 234; 21-424; 85-416, 89+1; 93-30, 100+650).

128-321, 150+180, 906; 136-423, 162+523.

6552. Interest—Award, when payable—Dismissal—
All damages allowed under this chapter, whether by
the commissioners or upon appeal, shall bear interest
from the time of the filing of the commissioners' re-
port. If the award be not paid within sixty days after
such filing, or, in case of an appeal within the like
period, after final judgment thereon, the court, on
motion of the owner of the land, shall vacate the
award and dismiss the proceeding as against such
land. And when the proceeding is so dismissed, or
the same is discontinued by the petitioner, the owner
may recover from the petitioner reasonable costs and
expenses, including fee,'; of counsel. (2535) [5410]

Interest (21-424; 22-173; 24-311; 162 Fed. 81. 89 C. C. A.
81). Recovery of expenses, etc., on dismissal (21-533;
32-452, 21+476).

188+52.
Proceeding to condemn a right of way for a state

highway. Held, that the s ta tute intends that the peti-
tioner shall have the same period of time as the land-
owner in which to appeal, subject to the right of the
landowner to have the proceeding dismissed, where a
dismissal is authorized by Gen. St. 1913, § 5410. and that
the appeal was taken in due time. 1GO-197, 199+906.
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C/41 EMINENT DOMAIN 6553

6553. Record evidence, how perfected—Upon the de-
termination of all appeals taken in said proceeding,
and the payment of all damages, interest, and costs
awarded or recovered therein, and when there has been
no appeal from the report of .the commissioners, and
more than thirty days have expired since the service
upon all the parties to said proceeding of the notice
referred to in § 6545, and payment has been made of
all damages and interest allowed by said commission-
ers, the court, upon motion of the petitioner, shall
enter a final decree establishing the rights of said
petitioner in the whole or any part of the lands so
taken. A certified copy of said decree may be filed
for record with the register of deeds of said county,
and such decree shall be evidence, and the record
thereof notice, of the title and rights of the petitioner
therein set forth. (2536) [5411]

6554. Property taken by state to be an estate with-
out right or reversion—In all cases where proceedings
shall hereafter be instituted for the condemnation of
property for public use by the state of Minnesota or
by any political subdivision thereof, the right, interest
or estate in said property proposed to be taken, if
greater than an easement, shall be specifically de-
scribed in said proceedings, and if the right, interest
or estate so described shall be a fee simple absolute,
said fee simple absolute shall be an estate without any
right of reversion under any circumstances whatsoever,
('17 c. 419 § 1)

6555. Notice of condemnation proceedings in cer-
tain cases to be filed with the register of deeds of the
county—Whenever any city, village, board of park
commissioners or board of public works in this state
shall hereafter take or acquire, by condemnation pro-
ceedings, any land or lands or any easement or inter-
est therein for laying out, opening, widening, extend-
ing or establishing any public street, highway or alley,
cr for public parks, parkways or other public purposes,
or shall vacate or abandon any public street, highway,
alley, park or public grounds or any portion thereof,
cr any easement or interest therein, a notice in writing
of the completion of every such condemnation pro-
ceeding and of every such vacation or abandonment of
any public street, highway, alley, park or public
grounds or any portion thereof, shall be forthwith filed
for record with the register of deeds of the county
within which the lands and premises vacated thereby
are located. Such notice shall be prepared and filed
by the clerk, recorder or other person charged with
the duty of keeping the records of such city, village,
board of park commissioners or board of public works
so acquiring any such lands or vacating or abandoning
any such street, highway, park or public grounds, and
such notice shall contain a statement of the time of
the completion of such condemnation proceedings or
of such vacation or abandonment, as the case may be,
and the name of the city, village or board by whom
such proceedings are prosecuted or such vacation is
made, and a description of the real estate and lands
affected thereby. Any failure to file such notice shall
not invalidate or make void any such condemnation
proceeding for such vacation or abandonment of any
public street, highway, park or public grounds or any
portion thereof. ('17 c. 416 § 1)

'17 c. 416 § 2 repeals 'J5 c. 322.
6556. 6557. [Repealed.]
These sections (G. S. 1894, §g 4086, 4089, as amended

by Laws 1905, c. 43) are repealed by Laws 1927, c. 237,
§ 3. See § 6557-3, herein.

6557-1. Eminent domain proceedings by state or its
agencies—Procedure—In eminent domain proceedings

instituted by the state or by any of its agencies or
political subdivisions as petitioners under the provi-
sions of Chapter 41, General Statutes 1923, the pro-
cedure shall be as follows:

(a) The report of commissioners shall be filed with
the clerk of district court within 90 days from the
date of the order apointing such commissioners.

(b) At any time within 30 days from the date of
the filing of such report, any party to the proceeding
may appeal from any award of damages embraced in
said report, or from any omission to award damages,
by filing with the clerk a notice of such appeal. Such
notice of appeal shall specify the particular award or
failure to award appealed from, the nature and amount
of the claim, the land to which it relates, and the
grounds of the appeal. Upon appeal the prevailing
party shall recover costs and disbursements.

(c) Payment of the damages awarded may be made
or tendered at any time after the filing of said report.
-The duty of the public officials to pay the amount of
any award or final judgment upon appeal shall for all
purposes be held and construed to be full and just com-
pensation to the respective owners or the persons in-
terested in the lands.

(d) The notice of filing of report provided for in
Section 6545, General Statutes 1923, shall be* dispensed
with; as shall also the final decree provided for in
Section 6553, General Statutes 1923, provided the at-
torney for the petitioner make a certificate describing
the land taken and the purpose or purposes for which
taken, and reciting the fact of payment of all awards
or judgments in relation thereto, which certificate upon
approval thereof by the court shall establish the rights
of the petitioner in the lands taken and shall be filed
with the clerk and a certified copy thereof filed for
record with the register of deeds. Such record shall
be notice to all parties of the title of the state or of its
agency or political subdivision to the lands therein
described.

(e) The commissioner of highways may except as
to lands already devoted to a public use, at any time
after the filing of a petition for the condemnation of
any land for a trunk highway, or for material for the
construction or improvement thereof, take possession
of such land; and may at any time enter upon any lands
and make surveys and examinations thereof in the
location of trunk highways or in the acquisition of ma-
terial for the construction or improvement thereof.
('27, c. 237, § 1)

6557-2. Same—Pending proceedings—The provisions
of Section 1 hereof, as far as the notice of filing of
report and final decree are concerned, shall apply to
proceedings now pending and brought by the state
or by any of its agencies or political subdivisions un-
der Chapter 41, General Statutes 1923, and in which
all awards or judgments in relation thereto have been
paid. ('27, c. 237, § 2)

Explanatory note—For section 1, see § 6557-1. herein.

6557-3. Same — Laws repealed—Section 6556 and
Section 6557, General Statutes 1923, are hereby re-
pealed, except as to proceedings taken thereunder and
now pending. ('27, c. 237, § 3)

6558. Sites for county buildings — Resolution —
Whenever the board of county commissioners of any
county in this state at any regular or extra meeting
shall adopt and enter in the minutes of its proceed-
ings a resolution declaring that it is necessary to
acquire for the use of said county any land, describing
it, to be used as a site for a court house or other
public building or for the purpose of enlarging the
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site of any such building already owned by said county,
and said board of county commissioners is unable to
purchase said lands at a reasonable price the title to
any such land may be acquired by condemnation as
hereinafter provided. ('05 c. 7 § 1) [5414]

6559. Duty of county attorney—Appraisers—Forth-
with upon the adoption of such resolution the county
auditor shall deliver a certified copy thereof to the
county attorney whose duty it shall be, within ten
days from the receipt thereof by him, to present to
the district court of said county, or to a judge there-
of, a petition signed by himself on behalf of said coun-
ty setting out said action of said board of county
commissioners and describing and setting forth in said
petition the lands proposed to be taken by said county
and in a general way the purposes for which the same
are desired and praying for the appointment of three
appraisers to appraise said lands and the damage for
the taking of the same and thereupon said court shall
have jurisdiction therein for all purposes, and shall
then and there, or at any time within fifteen days
thereafter, by order filed in the office of the clerk
of the district court of said county appoint three ap-
praisers, who shall be residents of said county, fix their
compensation, which shall be paid by the county, and
who shall have cognizance of the subject matter of said
petition and power to appraise the value of all such
land and damages for the taking of the same. ('05 c.
7 § 2) [5415]

6560. Duty of appraisers — Notice — Award—Said
appraisers, before entering upon the duties of their
office, shall severally take and subscribe an oath to the
effect that they will faithfully and impartially and to
the.best of their knowledge and ability, perform their
duty as such appraisers, which oath shall then and
there be filed in the office of the clerk of said district
court. Thereupon said appraisers shall organize by
electing a chairman and clerk and fix a time and
place when and where they will meet and proceed to
examine said real estate, which said time shall not
be less than ten nor more than twenty days after the
date of the order appointing said appraisers. Said
chairman shall preside at and said clerk shall keep
minutes of the meetings of said appraisers. Said ap-
praisers shall give or cause to be given to each owner
or other person having an interest in said real estate,
or their guardian or custodian, as the case may be, at
least five days prior to the day of meeting named
therein, a notice in writing signed by said appraisers
of the time and place when and where said appraisers
will meet and a general statement of the purposes
thereof. Such notice shall be served personally on
such owner, guardian or custodian if found at their
usual place of abode, otherwise by delivering to and
leaving with a person of suitable age and discretion
at the usual place of abode of such owner, guardian or
custodian, a copy thereof. If such owner, guardian or
custodian shall not reside in said county, of which fact
the certificate on information and belief under the seal
of his office of the auditor of said county, shall be
prima facie evidence; then in such case, service there-
of shall be made by publishing such notice once in
the official newspaper of such county at least seven
days before the time fixed therein for said meeting.
An affidavit of personal service or publication shall be
prima facie evidence of the service of said notice. At
the time and place named in such notice said appraisers
shall, and a majority thereof may, proceed in the case
of each parcel of real estate desire to be taken to an
appraisal thereof and of the damage sustained by
reason of the taking thereof by said county and shall

make and sign in duplicate within sixty days from the
date of the filing of the order appointing them an
award in writing of such damages, and within said last
mentioned time shall deliver the same to the clerk
of the said district court and to the county auditor,
respectively, to be filed by them in their respective of-
fices. ('05 c. 7 § 3) [5416]

6561. Appeal — Trial — Costs — Bond — Either
party may appeal to the district court from such award
at any time within thirty days from the date of the
filing thereof in the office of the clerk of said court
by filing with said clerk a notice of appeal signed by
the party claiming the damage, or by the county audi-
tor on behalf of the county, and in case of appeal by
either party the clerk shall enter the appeal as an
action in such court naming the owner of such land as
plaintiff and the county auditor as defendant and there-
after said appeal shall be tried as other causes in said
court are tried and judgment rendered thereon, except
that the only question to be submitted to the jury, if
the parties do not agree to try the whole cause to the
court alone, shall be the question of damages. In case
such an appeal shall be taken by the property owner
and upon trial the award of the appraisers shall be
raised, then said property owner shall recover costs
and disbursements from the county, otherwise, such
property owner shall pay costs and disbursements to
the county. If such appeal shall be taken on behalf of
the county and upon trial the award shall be decreased
then the property owner shall pay costs and disburse-
ments to the county, otherwise said property owner
shall recover costs and disbursements from the county.
As a condition precedent to an appeal by a property
owner such property owner shall make, execute and
file in the office of the clerk of said court a bond to
said county in the penal sum of one hundred dollars
with sufficient sureties to be approved by the clerk of
said court, conditioned that said property owner shall
prosecute his appeal with effect, pay all costs and dis-
bursements adjudged against him and abide the order
of the court therein, but no bond shall be required of
any county on any appeal by it hereunder. ('05 c. 7
§ 4) [5417]

Upon an appeal to the district court from an award
of the commissioners, the sole issue is the amount of
damages to be awarded. 212+8.

Such an appeal raises no question as to the regularity
or sufficiency of the proceedings prior to the appeal.
212+8.

6562. Power of county board—Payment of award—
At any time after the filing of the award of the ap-
praisers, as hereinbefore provided, the board of county
commissioners of said county may set aside by resolu-
tion entered upon its minutes, from the general
revenue fund of said county a sum equal to the total
amount assessed as damages by said appraisers and
make the same payable on demand to the persons en-
titled thereto, which action by the said board of county
commissioners is hereby declared to be sufficient se-
curity for the taking of such property for public use
within the meaning of the constitution, and thereupon
the taking of such land and the erection thereon of
any building by said county shall not be delayed or
prevented by the prosecution of any appeal, and said
county and its officers and agents may at once there-
after enter upon and take possession of said property
and appropriate the same to the use of said county.
('05 c. 7 § 5) [5418]

6563. Award and judgment — How payable — The
award of said appraisers if not appealed from, and
the judgment rendered on appeal, shall be an absolute
claim against said county and shall be paid from the
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general revenue fund thereof, on the warrant of the
county auditor without further action by the board of
county commissioners and upon such payment the land
involved shall become the absolute property of the
county. ('05 c. 7 § G) [5419]

6564. Judgment roll—When judgment is rendered
on appeal, the clerk of said court shall attach the ap-
plication, all notices and proof of publication or ser-
vice thereof, the oaths of said appraisers and the
award, the notice of appeal, and the final judgments
in the case, and the same shall constitute the judg-
ment roll to be filed in the office of the clerk. ('05
c. 7 § 7) [5420]

6565. Notice of lis pendens—At any time after the
adoption of the resolution mentioned in section 1
[6558] of this act, said county, by the county attorney
or county auditor, is hereby authorized to file in the
office of the register of deeds of said county a notice
of lis pendens, which said notice shall contain the
names of the parties, the object of the proceeding and
p. description of the land involved, and it shall have the
same effect and may be released in the same manner
as is now provided by statute for the filing and relief
cf lis pendens in actions affecting the title of real
property between private individuals. ('05 c. 7 § 8)
[5421]

6566. Certificate of payment—Record—Upon the
payment of any award or judgment the county attor-
ney may make a certificate under the seal of his office
as to such fact, expressly describing the land and re-
citing the fact of payment of the award or judgment
in relation thereto and may file the same in the office
of the register of deeds of said county for record.
Said register of deeds shall record the same at the
expense of the county, and such record shall be notice
to all parties of the title of the county thereto, and
may be read as evidence of such title in all the courts
cf this state, and the title to land acquired under this
act shall be absolute in fee simple in the county in-
stituting proceedings thereunder. ('05 c. 7 § 9) [5422]

6567. Sanatorium commissions to have right of
eminent domain—The county sanatorium commission
of any county or group of counties operating under
chapter 500, Laws 1913, as amended, may acquire land
for a site for a building or buildings, for the enlarge-
ment of such site, or for other sanatorium purposes,
by gift, purchase or condemnation, condemnation pro-
ceedings to be conducted as provided by chapter 41 of
the General Statutes of Minnesota 1913. ('21 c. 254
§ 1)

Explanatory note—For T^awa 1913, c. 500, see §§ 705 to
719, herein.

For G. S. 1913, c. 41, see §! 6537 to 6578, herein.

6568. Railroad built without right—Action—When-
ever a railroad shall have been built across any tract
of land, no action shall be commenced for the recovery
of such land while proceedings are pending under the
law to ascertain and assess the damages. Otherwise,
any person damaged by such taking, and not already
compensated, may bring an action to recover the land,
with or without damages for withholding the same,
egainst the corporation or individual operating or
maintaining said railroad, whether the road was con-
structed upon such land with the acquiescence of the
owner or not. (2537) [5423]

28-503, 11-1-73; 33-419. 421. 23+854; 45-366, 484-191; 46-
321, 329. 48+1129; 51-15, 52+977; 61-502, 506, 63+1035; 63-
384, 65+652.

6569. Answer—Ascertainment of damages—The de-
fendant in such action, by answer, may admit and
allege the taking of such land for railroad purposes,

that compensation has not been made to plaintiff there-
for, and that defendant is ready and willing to pay
such compensation, and to have the amount thereof
assessed by the jury trying such action if plaintiff's
right to recover the land be established. And, when
such answer is made, the jury shall find whether the
plaintiff is entitled to recover the land, and, if so, the
amount of compensation due him' for the taking and
perpetual use thereof for railroad purposes: Provided,
that, if it appear that the land was so taken and ap-
propriated with the consent and acquiescence of the
owner, such owner shall recover no rents or profits
which accrued prior to demand for compensation.
(2538) [5424]

28-503, 11+73; 30-100, 14+460; 35-404, 407, 29+161; 40-
132. 41+156; 42-170, 43+848; 42-245, 44+10; 54-157, 55+928;
84-179, 87+606.

6570. Judgment and execution—Upon a verdict
that plaintiff is entitled to recover the land, and for
the amount of compensation due him as provided in
§ 6569, judgment shall be rendered, in substance, that
plaintiff have and recover from the defendant the land
ii> suit or, in lieu thereof, the compensation fixed by
the jury, with costs and disbursements and reasonable
attorney's fees as determined by the court. If such
amounts be not paid within thirty days after entry of
the judgment, execution shall issue for delivery of the
possession of such land to plaintiff, and for the costs,
disbursements, and attorney's fees aforesaid out of any
property of the defendant. (2539) [5425]

42-179. 43+966; 63-384. 65+652; 86-218, 90+393, 1133.

6571. Procedure when no answer is made, etc.—If
no answer be interposed, or if no offer be made by
answer to pay the compensation to be so ascertained,
the plaintiff, if he establish his right to the land, shall
have judgment for the immediate possession thereof,
and for such damages, rents and profits as may be
alleged and found, with costs and disbursements, and
reasonable attorney's fees to be allowed by the court,
upon which judgment execution shall issue as in the
case of other judgments for the possession of real
estate. Except as herein otherwise provided, such
action shall be governed by the same rules as to prac-
tice, procedure, new trials, and appeals as are other
actions for the recovery of land; but §§ 4943, 4944,
shall not apply thereto. (2540) [5426]

55 4943, 4944 should be R. L. 1005, 5§ 4430, 4431, which
were repealed '11. c. 139.

63-384, 65+652; 86-218, 90+393, 1133.

6572. Validity of railroad condemnation—Action—
When an owner refuses or neglects to receive an award
made in a proceeding to condemn land for railroad
purposes, on the ground that any of the proceedings
are illegal, and no appeal from the award has been
taken the railroad company or its receiver may bring
an action to determine the validity of such proceed-
ings. If such validity be denied by the answer, and
that issue be determined against the defendant, judg-
ment shall be entered accordingly, but he shall not
thereby be debarred from his right to such award. If
it be determined that such proceedings are invalid, and
that the defendant is an owner, the present value of
his interest in the land shall be ascertained. There-
upon judgment shall be entered that such interest be
appropriated for such railroad purposes, if within sixty
days thereafter the plaintiff pay to the defendant, or
into court, for the benefit of the parties thereto en-
titled, the compensation adjudged, with interest, costs,
and disbursements and that in default of such pay-
ment the action be dismissed. Such payment shall
vest in the company, or in the receiver for its benefit,
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all the right, title, and interest of the defendant in
such land, as fully as if the same had been acquired
by the condemnation proceedings; and upon such pay-
ment the court may enter final judgment to that effect.
(2541) [5427]

6573. Procedure, etc.—In such action the plaintiff
may join as defendants all persons having or claiming
any interest in the land, and may in the same com-
plaint include several tracts of land owned or claimed
by different persons, but the owners of different tracts
may demand separate trials. Upon all issues of fact
either party shall be entitled to a jury trial, and the
action shall be governed by the rules applicable to an
Ection to determine adverse claims to real estate, ex-
cept that |§ 4943, 4944 shall not apply thereto, and
the plaintiff cannot recover costs or disbursements.
(2542) [5428]

§§ 4943. 4944, should be R. L. 1905, gg 4430, 4431, which
were repealed '11, c. 139.

6574. Acquisition of land for union depot purposes
—Whenever the'United States, the State of Minnesota,
or other governmental authority, having jurisdiction
so to do, has authorized or may hereafter authorize
change of harbor lines or diversion of channel, or other
change in any river, stream or water course in the
State of Minnesota, any railway company, terminal
company or depot company, incorporated or licensed to
engage in the business of transportation of freight or
passengers in this state, interested in such change by
reason of the improvement and enlargement of its
property, or otherwise, may acquire the lands and
premises needed therefor. Such company may, in its
own name, either by purchase or by condemnation, ob-
tain the title to such lands and premises, or any in-
terest therein, including the lands or any interest
therein belonging to any municipal corporation in this
State. ('15 c. 45 § 1)

6575. Proceedings to be had under the right of
eminent domain—Proceedings to condemn lands needed
for such change may be commenced and prosecuted by
such corporation to final judgment under the statutes
of this state in respect of the taking of property by
right of eminent domain; and all of the General Laws
of this state in respect of condemnation of property
shall apply thereto and govern and control such pro-
ceedings. ('15 c. 45 § 2)

6576. Municipality may contest—Any municipality,
interested in the land proposed to be taken in such
proceedings, may, if its interest seems to so require,
contest the necessity of the •condemnation of its inter-
est in the premises proposed to be taken. ('15 c. 45
§3)

6577. Conveyance to be made to certain govern-
mental authorities—Upon acquiring title to said lands
and premises, whether by purchase or condemnation,
such corporation shall make due conveyance thereof to
the United States, the State of Minnesota or other
governmental authority mentioned herein. Likewise,
any municipal corporation, having any interest in said
lands or premises may, upon such terms as to said
municipality its interests may seem to require, make
due conveyance thereof either to said company or to
said governmental authority. ('15 c. 45 § 4)

6578. Inconsistent acts repealed—All acts and parts
of acts inconsistent herewith are repealed. ('15 c.
45 § 5)

6578-1. Award of compensation and damages in
condemnation proceedings by cities of first class—Suffi-
ciency of condemnation—Payment of award to owner
or claimant of property—Whenever an award of com-
pensation and damages shall be confirmed by the city
council of any city of the first class in the State of
Minnesota, existing and governed under a charter
adopted pursuant to Section 36, Article 4, of the State
Constitution, in any proceeding for the taking of prop-
erty under the power of eminent domain, and not ap-
pealed from, and whenever the same, when appealed
from, shall not be set aside by the court, the same shall
constitute a lawful and sufficient condemnation and ap-
propriation to public use of the land and property and
rights in property for which compensation or damages
are so awarded, and the city council shall thereupon
cause to be paid from the funds of such city, to the
owner of such property, the amount awarded to each
severally.

Before payment of such award, the owner of such
property or the claimant of the award shall furnish an
abstract of title showing himself entitled to all of the
compensation and damages claimed. In case of neglect
to furnish such abstract, or if there shall be any doubt
as to who is entitled to such compensation or damage
or any part of the same, the amount so awarded shall
be by the city council appropriated and set apart in
the city treasury for whoever shall show clear right to
receive the same. The city council may in its discre-
tion require of such claimant a bond with good and
sufficient sureties, conditioned to indemnify and save
the city harmless against all other claims for such
compensation or damages, or for the property for which
the same was awarded and all loss, costs or expenses
on account of such claim, Provided, that whenever the
city attorney shall certify in writing to the city coun-
cil that he is in doubt as to whom the'said award shall
be paid, said city council may order a warrant to be
drawn for the same, payable to the clerk of the dis-
trict court, and the city clerk shall deliver the same to
said clerk of the court, and take his receipt for the
same; which deposit with said clerk of the court shall
have the same effect as if set aside in the city treasury,
as hereinbefore provided, and in which case the parties
entitled to the same shall establish their right to the
same by a petition to the said District Court, setting
up the facts entitling them thereto, and by proving
the same to the satisfaction of the court, and when so
established the court shall make an order directing to
whom the same shall be paid.

Upon the payment of said award or appropriation
or the setting apart of the money in the city treasury
to pay the same as aforesaid, the city shall become
vested with the title to the property taken and con-
demned absolutely for all purposes for which the city
may ever have occasion to use the same, and may forth-
with enter upon and use the same. ('21, c. 219, § 1)

6578-2. Same—Funds from which award payable—
If any city of the first class shall, in and by its charter,
have provided for the payment of awards of compen-
sation and damages out of a particular fund, this act
shall not apply thereto so as to change the fund out
of which such awards shall be paid, as designated by
the charter of any city of the first class. ('21, c. 219,
§ 2)
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§6537 CH. 41—EMINENT DOMAIN

CHAPTER 41

Eminent Domain

6537. Right of eminent domain.
177M146, 225NW86.
State cannot condemn alloted Indian lands for a high-

way without consent of Secretary of the Interior. U. S.
v. Minnesota, (CCA8), 95F(2d)46S. Affirmed, —US—, 59
SCR292.

Title to upland acquired by condemnation includes ap-
purtenant riparian rig-hts to the use of the bed of the
stream adjacent to such land and to the use of the water
flowing thereover. Pike Rapids Power Co. v. M., (CCA8),
99F(2d)902.

Government held entitled to condemn state owned lands
for an Indian reserve, notwithstanding that the state
was proceeding1 to condemn substantially all of the
land in tho area for a game refuge, with due regard to
protection of Indian rights. U, S. v. 4,450.72 Acres of
Land, (DC-Minn), 27FSuppl67.

An enlargement by the court against objection, of
condemnation proceedings to include easements over
lands or lots not sought in the state's petition, Is an un-
warranted interference with properly delegated legisla-
tive functions. State v. Erickaon, 185M60, 239NW908.
See Dun. Dig. 4158(71).

The highway commissioner's order designating the
permanent re-routing of a trunk highway does not in
Itself constitute a taking of the property within the
designated route. It is the exercise of a legislative
function constitutionally delegated to the commissioner
by the Legislature and is conclusive on the courts as to
the necessity of the taking. State v, Erickson, 185M60,
239NW908. See Dun. Dig. 4158(71).

Eminent domain is a right possessed by state In Its
sovereign capacity. It is not conferred by the constitu-
tion, but is restricted by it. Its exercise rests exclusively
in legislature. Judicial power comes Into play only to
extent that constitution guarantees owner of property
right to compensation. State v. Severson, 194M644, 261
NW469. See Dun. Dig. 3012, 3013, 3014. 3080.

General power granted to a municipali ty to lay out,
open, and extend streets authorizes by implication an ex-
tension of a street across a railroad right of way when
such extension does not essentially impair It for railroad
purposes; and necessity for taking of easement is a leg-
islative question not subject to judicial review. Village
of Lamberton v. C., 196M597, 265NW801. See Dun. Dig.
6621.

Street railway does not have power of eminent domain.
Bruer v. C., 201M40, 275NW368. See Dun. Dig. 3020. 9009.

Sanitary district in conducting a condemnation proceed-
ing does so as an arm of state in discharge of a sovereign
legislative function, and is not'llable in tort for alleged
malicious prosecution of such proceeding. Barmel v. M.,
2 0 I M G 2 2 , 277NW208. See Dun. Dig. 3091, 3122.
• Where private property Is not taken but is damaged
for public use without compensation first paid or secured,
the owner has his cause of action in tort. McCarthy v.
C., 203M427, 281NW7G9. See Dun. Dig. 3128.

Exercise of right of eminent domain by condemnation
proceedings Is an exertion of legislative power, and ju-
dicial power comes into play only to extent that con-
stitution guarantees to owner of property right to com-
pensation. State v. May, 204M5C4, 285NW834. See Dun.
Dig. 3014, 3079.

Village of North St. Paul has authority to condemn
rights of way for an alley or to condemn an easement
for water and sewer pipes across private property. Op.
Atty. Gen., May 26. 1931.

School district Is not entitled to reimbursement from
state by reason of reduction of assessed valuation by
taking of large amount of land by condemnation pro-
ceeding. Op. Atty. Gen. (817o), June 22. 1934.

School house on private land remains personal prop-
erty and aa such property of district, and district,
though It did not appear and assert its title in con-
demnation proceedings, is entitled to compensation for
such school house, if auch building was not considered a
part of the land In arriving at its value. Id.

City of Waseca under its home rule charter has power
to condemn lands outside its limits for airport, and
procedure to be followed ts that provided by such charter.
Op. Atty. rien. (817f ) . Aug. 3, 1934.

Laws 1935, c. 52, is not applicable to proceedings for
acquisition of land for Talcot Lake project for which
federal government is providing money for construction
purposes i iu t not fnr acquisi t ion of land. Op. Atty. Gen,
(8I7h) , Mar. 25, 1935.

Cities operating under Laws 1921, c. 402. may acquire
land for street purposes pursuant to §1828-74. Op. Atty.
Gen. (817p), Oct. 24, 1935.

Whether city could condemn part of public park for
purpose of constructing a cooling tower in connection
with nearby municipal utility plant depends on whether
It would materially Impair use of land as a park. Op.
Atty. Gen. (59a-40), July 30. 1937.

General rule Is that property already devoted to a
public use cannot be taken for another public use, but

this rule does not apply where second use does not
materially or seriously interfere with first use. Op."
Atty. Gen. (700d-12), Aug. 26, 1937.

It is doubtful whether township may condemn road
along edge of land used by state hospital without gen-
eral or special legislative authority. Id.

Condemnation of land for improving and enlarging
county fair grounds should proceed under this chapter.
Op. Atty. Gen. (817d). Mar. 4, 1938.

County board desiring to establish road more than
four rods wide should proceed under §2582 and not under
66537 et seq., no statute limiting roads to four rods
in width. Op. Atty. Gen. (817N), May 29, 1939.

6538. Definitions.
Owner of lot abutting on a street haa no right of ac-

tion against a railroad which crosses the street upon an
embankment and obstructs its use when the damage he
suffers it not special. Locascio v. N., 185M281, 240NW
661. See Dun. Dig. 3049(14).

Property owners cannot recover for diminution In
value of their property caused by the noise and vibra-
tion of street cars operating over bridge. Even though
the street car tracks had been on the street In front of
their property there would not have been an additional
servitude. McCarthy v. C., 203M427, 281NW759. See Dun.
Dig. 3017.

6541. Petition and notice.
3. Proceedings generally.
There was no authority and no public necessity for the

condemnation of an easement for an electric power line
through Jay Cooke State Park. 177M343, 225NW164.

2. Petition.
Court did not err in ordering corrected an apparent

misuse of word "highway" instead of "playground" In
petition filed Sackette v. C., 201M121, 275NW617. See
Dun. Dig. 3093.

3. Notice.
One who has been duly served with notice of hearing

may not have proceeding vacated on ground that other
owners of part of land sought to be taken, had not been
served with valid published notice. Sackette v. C., 201M
121, 275NW617. See Dun. Dig. 3085.

6543. Order made thereon—Commissioners.
Owner of land abutting on trunk highway on which

easement for highway purposes has been taken may
object to placing of mail box thereon by another per-
son. Op. Atty. Gen., Sept 6, 1932.

6546. Payment—Tender—Deposit In court.
The United States seeking to condemn lands for a pub-

lic building, has no further Interest In the condemnation
proceedings after it pays the award to the clerk of the
court. St. Paul v. Certain Lands, (CCA8), 48F(2d)805.
See Dun. Dig. 3100.

Boundary dispute between claimants of land con-
demned. FItzpatrick v. B.. 176M468, 223NW767.

Where an award is made to owner of land upon
which mortgage is being foreclosed, the purchaser at
the foreclosure sale is entitled to the award in the ab-
sence of redemption. Op. Atty. Gen.. Apr. 2, 1931.

When a portion of a parcel of trust land sold by state
under contract is taken by eminent domain, entire award
must be applied on indebtedness due state up to amount
of such indebtedness before any portion is applied on
taxes or expenses of condemnation proceedings. Op.
Atty. Gen. (700d-12), Sept. 19. 1936.

Where tax delinquent land was condemned for state
highway and state warrants for damages were issued
jointly to owner and county, and thereafter land be-
came forfeited to state for taxes, county auditor should
not endorse warrants to private owners until ordered to
do so by court. Op. Atty. Gen. (450f-6), Aug. 30. 1937.

6548. Accruing taxes.
Delinquent taxes on land are a first lien and should

be paid first out of an award made In condemnation pro-
ceedings by the highway department. Op. Atty. Gen.,
Aug. 8, 1930.

Where damages are awarded In condemnation pro-
ceedings by the highway department, and they are In-
sufficient to cover taxes against the land, they should be
distributed among the various funds the same as they
would be if the taxes had been paid. Op. Atty. Gen.,
Aug. 8, 1930.

Where Government condemns property for post office,
title does not pass until final judgment and payment of
the award, and county auditor has authority until that
time to assess taxes against the property, even though
under Mason's USCA, Title 40, §258, title relates back
to the date of the filing: of the commissioner's award.
Op. Atty. Gen., Jan. 26, 1931.

Where City of St. Paul acquired by condemnation por-
tions of property for widening of street and property
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owner gave City deed on December 26th, 1930, and
award was ratified by City Council on December 30th,
1930, but proceedings of Council were not published In
the official newspaper until January 3rd, 1931, on which
date award was paid, taxes for 1930 spread by the
auditor on December 24th, 1930, constituted a lien on the
property and should be paid by the City. Op. Atty. Gen.,
April 25, 1931.

6540. Appeal.
City Intervening: to recover special assessments, held

not entitled to appeal from award. St. Paul v. Certain
Lands, (CCA8), 48F(2d)805. See Dun. Dip. 3107.

Although condemnation proceedings may properly in-
clude in one petition numerous tracts of land which state
desires to take for one highway, state cannot join in
one appeal to district court or supreme court separate
awards to two property owners, and such appeal must be
dismissed for duplici ty. State v. May, 204M564, 285NW
834. See Dun. Dig. 3107.

6550. Trial—Costs.
To the extent that traffic upon a trunk highway Is

beneficial to an abutting farm, as such, it fs a benefit
In common with the general public. 176M525, 223NW
923.

Special benefits may be shown in the reduction of
damages. 176M525, 223NW923.

Gross damages are first to be determined and then
award Is to be apportioned as justice may require. 176
M625, 223NW923.

Where such rule is ignored, and a different procedure
Is adopted without objection, in which the dissatisfied
party has arrmiesced, he cannot thereafter complain.
176M525, 223NW923.

Persons appointed by the court, and who serve as ap-
praisers In a condemnation proceeding, are competent
witnesses who may be called by either party on an ap-
peal. Northern States Power Co. v. B., 187M353, 245NW
609. See Dun. pig. 3112.

In condemnation owner occupies position of ordinary
plaintiff in action for recovery of damages, and as such
has right to open and close case, and upon htm rests
burden of proof to establish his damages. Minneapolis-
St. Paul Sanitary Dist. v. F., 201M442, 277NW394. Sec
Dun. Dicr. 3111, 9788.

landowner is not entitled to receive compensation for
land actually taken, equal to its market value for a use
or purpose wholly distinct and disconnected from use
and purpose to which remainder of his land is applied,
and at same time receive compensation for damages which
he claims result to remainder by reason of taking. Id.
See Dun. Dig. 3052, 3053.

Elements affecting value that depend upon events or
combinations of occurrences which, while within realm
of possibility, are not fairly shown to be reasonably
probable, should be excluded from consideration In fix-
ing compensation. Id. See Dun. Dig. 3054, 30(12.

Value of property taken by eminent domain proceedings
for special purpose for which it is taken is not basis on
which owner is entitled to be compensated, but its avail-
ability for that purpose, is an element to be considered.
Id. See Dun. Dig. 3054.

Just compensation fs market value at time of taking
contemporaneously paid in money, to be arrived at upon
just consideration of all uses for which land is suitable;
and highest and most profitable use for which property
Is adaptable and needed, or likely to be needed, In rea-
sonably near future, is to be considered to extent that
prospects of demand for such use affect market value
while property is privately held, but that value does
not include any element resulting subsequently to or
because of taking. Id. See Dun. Dig. 3054.

Market value of property is not measured by benefits
to, or needs of, condemnor. Id. See Dun. Dig. 3055.

Knowledge on part of a witness of specific sales of
property of similar character to that under consideration
in a condemnation proceeding may be employed by him
in forming an opinion of value of other lands equally
circumstanced, but other specific sales of similar lands
and prices paid therefor may not be introduced as sub-
stantive evidence of value of particular tract involved .in
condemnation. Id. See Dun. Dig. 3071.

Court erroneously refused to permit cross-examination
of landowner to show that he had made verified appli-
cation for reduction of taxes on claim that land had been
assessed in amounts exceeding true and actual value.
3d. SeO Dun. Dig. 3075.

6551. Judgment—Possession.
Where the United States condemned property on which

apecial assessments had been levied for a street Im-
provement, and title passed to the government by de-
posit of the condemnation money in court, the city had
no equitable lien on the condemnation money where
judgment confirming the assessment was reversed on
appeal, and the Hen of the assessment did not attach
to the land prior to the transfer of the title to the
government, especially where there was no presumption
that the condemnation commissioners included In the
award any increase in the value of the land arising from
the improvement, though a reassessment was made
after the government obtained title. Drake v. C., (CC
A8), 66F(2d>119. See Dun. Dig. 3076.

One obtaining market value of property was not en-
titled to an additional award for expense of removal
from the premises. 176M389, 223NW458.

Negligent construction of bridge and failure to remedy
its defects did not constitute injuries of such permanent
nature as to require imposition of a perpetual easement
in highway condemnation. State v. Hall, 195M79, 261NW
874. See Dun. Dig. 3078a.

Final judgment of court must be obtained before school
district can take possession of premises in condemnation
proceedings. Op. Atty. Gen. (817f), Oct. 8, 1935.

6552. Interest—Award, when payable—Dismissal.
Commercial Station Post Oiuce v. U. S., £CCA8), 48F

(2d)183.
In condemnation proceedings the charter provisions, in

force at the time the order of the city council confirming
the award is adopted, governs the right to interest
thereon. L. Realty Co. v. C., 183M499, 237NW192. See
Dun. Dig. 3103.

Landowners as to whom proceedings have been dis-
continued properly proceeded to obtain costs in condem-
nation proceeding itself rather than by independent ac-
tion. State v. Lesslie, 195M408, 2G3NW295. See Dun. Dig.
3091.

State is not in position to question amount of counsel
fee allowed landowners in discontinued eminent domain
proceeding, having presented no evidence in opposition
to that of respondents, and having moved trial court to
substitute for its findings proposed findings wherein val-
le of counsel fee is same amount as allowed by court. Id.

This section applies to all eminent domain proceedings
where instituted by state or its agencies or by others,
and, on discontinuance by state, landowners are entitled
to judgment for costs. Id. See Dun. Dig. 3118.

In proceeding to establish a judicial road award of
damages by commissioners bears Interest from entry of
order of court confirming it, as in case of any other
judgment. Blue Earth County v. W., 196M501, 265NW
329. See Dun. Dig. 3103.

Petition may be amended to omit part of tract first
described, and proceeding as to that tract dismissed, if
there is no distinct and severable Issue as to omitted
area, without entitling landowner to allowance of costs
and disbursements. Minneapolis-St. Paul Sanitary Dist.
v. F., 197M275, 26BNW848. See Dun. Dig-. 3118, 3121.

Section G552, Mason's Minn. Stat. 1927, which creates a
cause of action in favor of a landowner for his expenses
incurred in a condemnation proceeding under Chapter 41
of those statutes, does not apply to expenses incurred
under the provisions of §1552 et seq. Barmel v. M, 201M
G22, 277NW20S. See Dun. Dig. 3121.

This section has no application to proceedings with
reference to establishment of town and county roads
under 552582, 2583 and 2585. Op. Atty. Gen. (377b-10(d)).

6554. Property taken by state to be an estate
without right or reversion. •

One who has been duly served with notice of hearing-
may not have proceeding vacated on ground that other
owners of part of land sought to be taken, had not
been served with valid published notice. Sackette v C.,
201M121, 275NW617. See Dun. Dig. 3085.

Court did not err In ordering corrected an apparent
misuse of word "highway" instead of "playground" In
petition filed. Id. See Dun. Dig. 3093.

State highway department usually only acquires an
easement for road purposes or to take out gravel from
gravel pits, and ownership of trees or timber remains
in original owner, in absence of agreement. Op. Atty.
Gen., Oct. 30. 1933.

6557-1. Eminent domain proceedings by state or
its agencies—Procedure.

State v. Stanley, 188M390, 247NW509; note under |2554.
This section is constitutional. State v. Severson 194M

644. 2filNW469. See Dun. Dig. 1677.
This section Is not special legislation because it limits

time for appeal in condemnation proceedings brought by
state to acquire rights of way for trunk highways with-
out requiring notice to start running of 30-day limita-
tions, as is required In other condemnation proceedings.
Id.

A highway condemnation proceeding is in rem, and
no question of jurisdiction is presented If, without formal
Intervention under statute, interested taxpayers are per-
mitted to appear and to apply for and procure Injunc-
t ional relief appropriate to proceeding. State v. Werder,
200M148, 273NW714. See Dun. Dig. 3177.

Although condemnation proceedings may properly in-
clude in one petition numerous tracts of land which
state desires to take for one highway, state cannot join
in one appeal to district court or supreme court separate
awards to two property owners, and such appeal must be
dismissed for duplicity. State v. May, 204M5G4, 285NW
834. See Dun. Dig. 3107.

Final judgment of court must be obtained before school
district can take possession of premises In condemna-
tion proceedings. Op. Atty. Gen, (817f>, Oct. 8, 1935.

Where tax delinquent land was condemned for state
highway and state warrants for damages were issued
jointly to owner and county, and thereafter land be-
came forfeited to state for taxes, county auditor should
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not endorse warrants to private owners until ordered
to do so by court. Op. Atty. Gen. (450f-6), Aug. 30, 1937.

In condemnation proceedings by state to acquire lands
to be transferred to federal government, minimum price
for which state trust fund lands may be taken is $5 per
acre, and this includes state swamp lands. Op. Atty.
Gen. (700d-7), Jan. 20, 1938.

(b).
Section 6552 applies to all eminent domain proceedings

where Instituted by state or its agencies or by others,
and is not repealed by this act. State v. Leaslie, 195M
408, 263NW295. See Dun. Dig. 3091.

<c).
Negligent construction of bridge and failure to remedy

its defects did not constitute injuries of such permanent
nature as to require Imposition of a perpetual easement
in highway condemnation. State v. Hall, 195M79, 261NW
874. See Dun. Dig. 3078a. '

Final certificate was Intended to and in fact took the
place of the final decree applicable under Gen. St. 1923,
56563. State v. Hall, 195M79, 261NW874. See Dun. Dig.
3105.

Intervention was not available after closing of con-
demnation proceedings by approval of certificate in state
highway establishment Id. See Dun. Dig. 4897a.

<«>.
Where commissioner of highways trespasses upon or

appropriates land outside right of way, he becomes
liable to owner thereof for damage thereto. Nelson v.
B., 188M584, 248NW49. See Dun. Dig. 3128.

6557-4. Easement for snow fences.—Whenever
the right to establish a public road is acquired by
the state or by any of its agencies or political sub-
divisions, there shall be included in the easement so
acquired the power to erect and maintain temporary
snow fences as required upon lands adjoining the
highway part of which lands have been taken for
road purposes. The right to erect and maintain such
fences shall be considered in awarding damages and
any award shall be conclusively presumed to include
the damages, if any, caused by the right to erect and
maintain such fences provided that if the state or
agency or political subdivision thereof shall file with
Its petition or at any time before the question of
damages is submitted to a jury a written disclaimer
of Its desire and intention to acquire a right to erect
and maintain show fences as to any particular tract
of land involved, then no such right shall be acquired
in such proceeding and no consideration given to such
fences as an element of damage. (Act Apr. 26,
1929, c. 396, 81.)

6569. Answer—Ascertainment of damages.
Where in action by power company for trespass by

railroad company upon its property in the construction
of a bridge, the defendant railroad converted the action
Into one for condemnation under this section by answer
praying for determination of amount of damages to
which plaintiff was entitled by reason of defendant's tak-
ing- of plaintiff's property, but not denying plaintiff's
ownership nor claiming title in defendant or praying
equitable relief, defendant's equitable title to the prop-
erty was not within the issues. Pike Rapids Power Co.
v. M., (CCA8), 99P(2d)902.

Where in suit against railroad company to enjoin tres-
pass and for damages, which was converted by defendant
into condemnation proceedings, the court found that
equitable title to land Involved was In defendant though
that question was not within the issues, the only issue
on appeal from decree awarding defendant specific per-
formance was whether the facts found supported the
decree, in the absence of a settled case or bill of ex-
ceptions. Id.

6578-1. Award of compensation and damage in
condemnation proceedings.—Whenever an award of
compensation and damages shall be confirmed by the
city council of any city of the first class in the State
of Minnesota, existing and governed under a charter
adopted pursuant to Section 36, Article 4, of the
State Constitution, in any proceeding for the taking
of property under the power of eminent domain, and
not appealed from, and whenever ,the same, when
appealed from, shall not be set aside by the court,
the same shall constitute a lawful and sufficient con-
demnation and appropriation to public use of the
land and property and rights in property for which
compensation or damages are so awarded, and the
city council shall thereupon cause to be paid from
the funds of such city, to the owner of such property,
the amount awarded to each severally.

Before payment of such award, the owner of
such property or the claimant of the award shall fur-
nish an abstract of title showing himself entitled to
all of the compensation and damage claimed. In
case of neglect to furnish such abstract, or if there
shall be any doubt as to who is entitled to such com-
pensation or damage or any part of the same, the
amount so awarded shall be by the city council appro-
priated and set apart in the city treasury for who-
ever shall show clear right to receive the same.
The city council may in Its discretion require of such
claimant a bond with good and sufficient sureties,
conditioned to indemnify and save the city harm-
less against all other claims for such compensation
or damages, or for the property for which the same
was awarded and all loss, costs of expenses on ac-
count of such claim. Provided, that whenever the
city attorney shall certify in writing to the city
council that he is in doubt as to whom the said award
shall be paid, said city council may order a warrant
to be drawn for the same, payable to the clerk of
the district court, and the city clerk shall deliver the
same to said clerk of the same court, and take his re-
ceipt for the same; which deposit with said clerk
of the court shall have the same effect as if set aside
in the city treasury, as hereinbefore provided, and
in which case the parties entitled to the same shall
establish their right to the same by a petition to the
said District Court, setting up the facts entitling
them thereto, and by proving the same to the sat-
isfaction of the court, and when so established the
court shall make an order directing to whom the
same shall be paid.

Upon the payment of said award or appropriation
or the setting apart of the money in the city treasury
to pay the same as aforesaid, the city shall become
vested with the title to the property taken and con-
demned absolutely for all purposes for which the
city may ever have occasion to use the same, and
may forthwith -enter upon and use the same. Pro-
vided that whenever any such award shall be con-
firmed by the city council of any such city and an
appeal shall be taken therefrom, the city council
shall be and hereby is authorized and empowered,
by resolution enacted by affirmative vote of a major-
ity of all of its members elected, to appropriate and
set aside in the treasury of the city, in a fund therein
to be known as the "Condemnation and Award Fund,"
a sum of money equal in amount to such award pro-
viding for the retention thereof therein, during the
pendency of the appeal, available at all times for
the payment thereof upon demand to whomsoever
may be shown to have a clear right thereto, and fur-
ther pledge the full faith and credit of the city for
the payment of any increase of the award allowed
upon the appeal; then in such case, regardless of
the appeal, upon the enactment of such resolution
by the city council and the setting apart of the
amount of the award in the treasury of the city, the
city shall be entitled to enter upon and take posses-
sion of the property condemned and to put such
property to the use or uses for which such condemna-
tion was made. ('21, c. 219, §1; Apr. 25, 1931, c.
396.)

This section 13 not violatlve of the 14th amendment,
in that it does not afford a fair tribunal to a property
owner. Ulhlein v. St. Paul, (CCA8), 32F(2d)748.

Fixing of amount of damages is a step in condemna-
tion proceedings and is at most only quasi judicial. 177
M14G, 225NW8G.

This section sufficiently protects the landowner
against any taking of his property without compensa-
tion first paid or secured. 177M146. 225NW86.

Proceedings held to sufficiently show purpose for
which land was taken and that it waa taken for a pub-
lic purpose. 177M146, 225NW8G.

In street widening proceeding, landowner is entitled
to damages at least to the extent of market value of the
land taken in the condition and situation it then oc-
cupied, not an isolated tract, but as a part of the whole.
Improvement of Third St.. 177M159. 225NW92.

Landowner cannot claim damages on theory that at
some future time there may be a change of the grade
of the street, his right to receive damages at any such
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time not being affected. Improvement of Third St., 177
M169, 225NW92.

Lease was not terminated by condemnation by city
of part of building so as to exclude lessee from assert-
ing1 right to share in compensation, notwithstanding
covenant In lease that in case bui lding should become
untenantable, lessee shall be relieved of rent and lease
shall terminate unless lessor rebuilds within reasonable
time. Siggelkow v. A., 187M396, 245NWG29. See Dun.
Dig. 6412.

In action for conversion of personal property, ques-
tion whether city's conduct In entering upon condemned
property was In contravention of forcible entry and un-
lawful detainer atatute, held not presented by record,
Dow-Arneson Co. v. C., 191M28, 253NW6. See Dun. Dig.
386.

City taking possession of condemned real property
held to create relationship in nature of constructive
bailment of personal property thereon and to have be-
come gratuitous bailee liable only for fa i lure to exer-
cise good faith as regards care of property. Id. See
Dun. Dig. 728.

0578-3. Commissioner of conservation to acquire
certain lands.—Authority is given to the Commission-
er of Conservation to acquire and to use the procedure
set forth in Chapter 52 of the Laws of 1935 [§§5620-
29, 6620-30], as far as applicable, in acquiring the
land necessary for the Talcot Lake Project in Murray

and Cottonwood Counties, such land to he paid for
from any available funds of the Department of Con-
servation or from money provided by the United
States government. (Act Apr. 1, 1935, c. 105, §1.)

I'reurable.
Whereas, the federal government has allocated J75.000

for the Improvement of Talcot Lake in Murray and Cot-
tonwood Counties and the lands in the vicinity thereof
as a public hunting ground and game refuge on condi-
tion that the state acquire title to the necessary land on
great advantage to the state, and

Whereas, the acquisition of such lands and the Im-
provement thereof for said public purposes will be of
great advantage to the state, and

Whereas, other projects of a similar character are
pending in which the federal government may provide
funds for Improvement in case the state promptly ac-
quires title to the necessary land:

6578—4. Authority of commissioner.—Authority is
likewise given to the Commissioner of Conservation
to acquire and to use the procedure set forth in said
Chapter 52, so far as applicable, in acquiring any
land necessary for other projects of a similar charac-
ter in which the United States shall provide the funds
for necessary Improvements. (Act Apr. 1, 1935, c.
105, §2.)

CHAPTER 42

Water Powers

MILLS AND DAMS
6579. Dams—For what purposes—Eminent do-

main.
The common law riparian right to build a dam across

a navig-able stream was not abolished by tho Rivers jvnd
Harbors Act of March 3, 1899 (Mason's U. S. C. A. title
33, 540!). but merely suspended until consent of Congress
was obtained and plans approved. Pike Rapids Power
Co. v. M., (CCA8), 99F(2d)902.

Rights and liabilities arising out of construction of
dam under license Issued by Federal Power Commission
resulting- in injuries to piers of railroad bridge con-
structed under authority of an Act of Congress arc de-
termined by the laws of the state, as the shores of
navigable waters, the soil thereunder, and the rights
appurtenant thereto were not granted to the United
States by the constitution, but wore reserved to the states.
Id.

Power company constructing dam held liable for
damages to those piers of railroad bridge which were
constructed In the river bed on the west side where
the railroad was the equitable owner of the abutting
land on that side of the river, but It was not liable for
damages to piers constructed In river bed on the east
side where the power company owned the abutting land
on that side and the railroad was a trespasser. Id.

Owner and operator of a dam for Indust r ia l purposes
in a river or natural water course Is not an insurer of
its safety, but is bound to exercise a degree of care In
its construction, maintenance, and operation propor-
tionate to injuries l ikely to result to others; care'com-
mensurate with danger. Willie v. M., 190M95, 250NVV
803. See Dun. Dig. 10191, n. 78.

Dotctrlne of rea Ipsa loquitur applies where a dam Is
wholly within control of defendant and its fa i lure or
operation results In Injury to others such as could rea-
sonably be anticipated. Id. See Dun. Dig. 7044.

Negligence of owner and operator of dam In flooding
river valley, held for jury , notwithstanding rainfall
was unusually heavy and other flood water came In to
valley and contributed to flood and notwithstanding
there were obstructions in river below dam. Id. See
Dun. Dig. 10191.

Procedural effect of res Ipsa loquitur. EOMInnLawRev
241.

UNIFORM STAGE OF WATER IN LAKES AND
STREAMS

6588. County board may establish—Eminent do-
main.

Section confers no authority upon a county board to
flx levels or erect dams on lakes, major parts of which
lie outside county, and, where there Is no adoption or
ratification by county of acts of board in nxing a level
above high-water mark or furthering erection of a dam
which so raises water in such a lake, defense of ultra
vires Is available to county. Erlckson v. C., 1UOM433. 262
NW219. See Dun. Dig. 10187-10189.

Right of riparian owners does not prevent raising of
lake level to natural highwater mark, though lake IB
temporarily dry. Op. Atty. Gen., Jan. 30, 1934.

Statute does not authorize county board to make an
appropriation for a "dredging project" In connection with
improvement of a lake, unless purpose of dredging is to
establish or maintain the water level thereof. Op. Atty.
Gen. (273a-6), Aug. 11, 1938.

6589. Resolution—Piling of copy, map, etc,
Board has power to rescind resolution establishing

water level if no vested rights are thereby interfered
with and all parties concerned are stored to same po-
sition they were before adoption of resolution. Op. Atty.
Gen. (273a-33>, Feb. 23, 1937.

0594. Cost of maintenance, etc.—Management.
There cannot be a second assessment for benefit. On.

Atty. Gen. (408b). May 6. 1935
County board may appropriate money for purpose of

maintaining and operating pumping plant and may main-
tain water leve! In a lake without payment of any dam-
ages to riparian owners of lake or stream as long as
water level Is not raised above natural high water mark.
Op. Atty. Gen. (273a-14), Sept. 13, 1938.

0505. Lakes in two or more counties—water
boards.—Whenever any such navigable lake lies part-
ly within two or more counties having fewer than
one hundred and fifty thousand inhabitants each, the
chairman of the county boards thereof shall constitute
a water board for said counties, and, as such, shall
have all the powers and be subject to all the duties
in respect to the waters of such lake that are con-
ferred and Imposed upon the county board by Sec-
tions 6588-6594. And except as otherwise provided
In Section 6596, all the provisions aforesaid relating
to the raising and retention of the waters in navigable
lakes, the acquiring of property therefor, and the
assessment and collection of benefits arising there-
from, shall apply to cases wherein such water boards
are formed. (R. L. '05, §2559; G. S. '13, §5445;
Apr. 1, 1935, c. 99.)

0597. Council given right to acquire title to navi-
gable lakes.

Cities of fourth class having population of 6,000 to 8,000
and valuation of J2.000.000 to $2,250,000, may dredere
lakes within their boundaries. Laws 1939, c. 261.

State may legally delegate to village council authority
to supervise operation of dam in connection with con-
trol of water level. Op. Atty. Gen. (4000. June 14, 1935.

0002-2. Control of shore lines.—That In order
to preserve shore lines, rapids, waterfalls, beaches,
and other natural features in an unmodified state
of nature, no dam and no addition to any existing
dam shall hereafter be constructed in or across any
public stream or body of water within or bordering
upon those portions of the area of Cook, Lake, and
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